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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

SPECI AL Cl VIL APPLI CATI ON No. 11593 of 2006
For Approval and Signature:

HONOURABLE MR. JUSTI CE H. K. RATHCOD

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnent ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnment ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

Whether it is to be circulated to the civil judge
?

GOPAL NANDKI SHOR SHARVA - Petitioner(s)
Ver sus
MANAGER - Respondent (s)

Appear ance :

MR YV SHAHfor Petitioner(s) : 1,
NANAVATI ASSCQClI ATES f or Respondent(s) D1,

CORAM : HONOURABLE MR JUSTI CE H. K. RATHOD

Date : 29/06/ 2007

ORAL JUDGVENT

1. Heard |earned Advocate M. YV Shah for the

petitioner and M. Joshi for Nanavati Associ ates
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for respondent.

2. Through this petition under Article 227 of the
Constitution of | ndi a, the petitioner has
chall enged the award nade by the |abour court,
Valsad in reference no. 98 of 1995 dated
22.2.2006 qua denial of back wages for the
i nt erveni ng peri od.

3. Learned Advocate M. YV Shah for the petitioner

submtted that the relevant factors have not
been taken into consideration by the | abour
court whil e denying back wages for t he
I nt erveni ng peri od. He  submts t hat t he
petitioner was permanent qualified enployee
wor king on the post of welder vendor for nore
than 26 years continuously and ex  parte
departnental inquiry was conducted against the
petitioner and the |[|abour court gave finding
that it was a first msconduct and occupying
guarter subsequently allotted by the conpany as
the petitioner was wongfully dism ssed based on
ex parte inquiry which was rightly quashed by
the |labour court and, therefore, being norma
and natural consequence, petitioner is entitled
for full back wages for intervening period. I n

support of his subm ssions, he placed reliance
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on the foll ow ng decisions :

(1) 2007 (1) GLR 45 Jindarsing Bahra & Another
v. Cargo Motors Ltd.

(2) 2007 (1) SCC 566 in case of Jasbir Singh
versus Punjab & Sind Bank and ot hers.

(3) 2007 (1) SCC L& 651 in case of JK
Synthetics Ltd. Versus KP Agarwal and
Anot her.

(4) 1998-1-GR 110 para 5 in case of Veternary
Oficer & Anr. v. Rajendrasinh R Jhal a.

(5) 2005 (5) SCC 591 Para 8 in case of GCeneral
Manager, Haryana Roadways versus Rudhan
Si ngh.

4. Rel ying upon the aforesaid decisions, he submts
that before the | abour court, gainful enploynent
of the petitioner was not proved by the
r espondent and, therefore, petitioner IS
entitled for full or part of back wages for
I nterveni ng peri od.

5. As against that, it is submtted by the |earned
Advocate M. Joshi appearing for Nanavat i
Associ ates for the respondent that in deposition

of the petitioner, one fact was adnmitted by the
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petitioner that he has not nade any efforts to
find out work or enploynent during the interim
period and, t herefore, | earned advocate M.
Joshi submts that in absence of the efforts for
securing work or enploynent, presunption is that
the workman is working sonewhere el se or engaged

in sonme work and, therefore, gainful enploynent

I S proved.
6. 1 have considered the subm ssions nade by the
| earned Advocates for the parties. | have also

perused the award in question.

7. From perusal of the award nmade by the | abour
court, it appears that the order of dism ssal
has been set aside by the |abour court not only
on the ground that the charge |evelled against
the petitioner is not found to be proved but
the order of punishnment nanely dismssal order
has been set aside while considering the gravity
of msconduct and as it was found that the
puni shment of dismssal 1is disproportionate,
therefore, it has been nodified in exercise of
t he powers under section 11A of the ID Act, 1947

by the |abour court. In para 13 of the award in
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guestion, finding given by the |abour court is
to the weffect that the msconduct s not
conpletely serious in nature but looking to the
past record of the workman, this being the first
m sconduct commtted by the petitioner, the
| abour court has considered | ength of service of
the workman and first msconduct commtted by
t he wor kman and also cane to the conclusion
t hat behaviour of the workman is partly serious
in nature and, therefore, petitioner has to
suffer sone punishnment which will be considered
to be reasonable and proper. Labour court has
considered in para 14 of the award that vide
purshis exh. 69 the workman had renai ned present
before the [Iabour court on 12.8.2005 for
wi thdrawal of the matter and at that time, when
inquired, it was stated that there has been
settlenent in the nmatter of Approval Application
NO. 11 of 1995 before the Industrial Tribunal,
Sur at and therefore, based wupon the said
settlement, there has been settlenent in this
matter also and, therefore, request was nade for

w t hdrawal of the matter. Then, it was observed
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by the Ilabour court that thereafter, for sone
unknown reasons, workman had sent letter dated
18. 8. 2005 by post wherein it was stated that he
Is not agreeing with the settlenent and thus,
the |abour court has observed that the conduct
of the workman during the pendency of the matter
was not found to be ordinary and healthy. Such
conduct on the part of the workman was noted by
t he | abour court. Petitioner workman reached the
age of super annuati on on 30. 9. 2005 and,
therefore, question of reinstatenent does not
arise. Wien the petitioner was dismssed from
service, his elder son was gainfully enployed
and accordingly, famly was maintained by him
This statenent was nade by the worknman before
the |abour court and it was considered by the
| abour court and ultimately the |abour court
came to the conclusion that the petitioner was
not interested in job but voluntarily decided
not to work and remai n unenpl oyed so that he can
cl aim back wages for intervening period wthout
doing work. This nodus operandi of the workman

has been considered by the |abour court while
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considering the aspect of back wages for
i ntervening period and, therefore, in this back
ground, total back wages for intervening period
has been denied by the |abour court by way of
puni shment in exercise of the powers under
section 11A of the ID Act, 1947. Section 11A of
the I D Act, 1947 reads as under:

“11A. Powers of Labour Courts, Tribunals and
National Tribunals to give appropriate relief in
case of discharge or dism ssal of worknmen.-Were
an industrial dispute relating to the discharge
or dism ssal of a workman has been referred to a
| abour court, tribunal or national tribunal for
adj udication and in the course of adjudication
proceedi ngs, the labour court, tribunal or
national tribunal as the <case nmay be is
satisfied that the order of discharge or
dismssal was not justified, it may by its
award, set aside the order of discharge or
di sm ssal and direct rei nst at enent of t he
wor kman on such ternms and conditions, if any, as
it thinks fit or give such other relief to the
workman including the award of any |esser
puni shment in |lieu of discharge or dismssal as
the circunstances of the case nmay require;

Provided that 1in any proceeding under this
section, the labour court, tribunal or national

tribunal as the case may be, shall rely only on
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the material on record and shall not take any
fresh evidence in relation to the matter.”

8. Thus, as per section 11A of the ID Act, 1947,
when |abour court is satisfied that order of
di sm ssal or discharge was not justified, |abour
court may by its award set aside order of
di scharge or dism ssal and direct reinstatenent
of workman on such ternms and conditions if any
as it thinks fit or give such other relief to
the workman including the award of any |esser
puni shment in |ieu of discharge or dismssal as
the circunstances of the <case nmay require.
Therefore, labour court is having discretionary
power to pass appropriate orders when it is
found that the order of punishnent is not
justified by the enployer or when the |abour
court is not satisfied with such puni shnent but
ultimately, these are the discretionary powers

vested in the labour <court to grant proper

relief in accor dance wth t he facts and
ci rcunst ances of each case. The | abour court
has exercised the discretion vested in it

under section 11-A of the ID Act, 1947 by
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denyi ng back wages for interim period by way
of punishnent. Labour Court is enpowered to
deny back wages by way of punishnment under
section 11A of the ID Act, 1947 which is
supported by the decision of the apex court
in case of Jitendra Singh Rathor v. Shr
Bai dyanath Ayurved Bhavan Ltd., reported in
AlR 1984 Suprene Court 976. In para 3 and 4
of the said decision, the apex court
considered the said aspect, therefore, said
para 3 and 4 thereof are reproduced as under:

“3. Wde discretion is vested in the
Tri bunal under this provision and in
a gi ven case on t he facts
established the Tribunal can vacate
the order of dismssal or discharge
and give suitable directions. It is
a well settled principle of |aw that

where an order of termnation of
servi ce f ound to be bad and

rei nst at enent S di rect ed, t he
wr onged wor kman IS ordinarily
entitled to full back wages unless

for any particular reason the whole
or a part of it is asked to be

wi t hhel d. The Tri bunal whi | e
directing reinstatenment and keeping
the delinquency in view could
wi t hhold paynent of a part or the
whole of the back wages. In our

opi nion, the H gh Court was right in
taking the view that when paynent of
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back wages either in full or part is
wthheld it amounts to a penalty.
Wt hholding of back wages to the
extent of half in the facts of the
case was, therefore, by way of
penal ty referable to proved
m sconduct and that situation could
not have been answered by the High
Court by saying that the relief of
rei nstatenent was being granted on
terms of withholding of half of the
back wages and, therefore, did not
constitute penalty.

4. Under S. 11A of the Act,
advi sedly w de discretion has been
vested in the Tribunal in the matter
of awarding relief according to the
ci rcunstances of the case. The Hi gh
Cour t under Art. 227  of t he
Constitution does not enjoy such
power though as a superior court, it
S vested wth t he right of
superintendence. The H gh Court 1is
I ndi sputably entitled to scrutinise
the orders of the subordinate
tribunals within the well accepted
limtations and, therefore, it could
in an appropriate case quash the
award of the Tribunal and thereupon
remt the matter to it for fresh
di sposal in accordance with |aw and
directions, if any. The H gh Court
Is not entitled to exercise the
power s of t he Tri bunal and
substitute an award in place of the
one made by the Tribunal as in the,
case of an appeal where it lies to
it. In this case, the Tribunal had
directed reinstatenent, the High
Cour t vacated the direction of
rei nst at enent and conput ed
conpensation of Rupees 15,000/- in
lieu of restoration of service. W
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are not inpressed by the reasoning
of the H gh Court that reinstatenent
was not justified when, the tri bunal
In exercise of its wde discretion
given under the law found that such
relief would neet the ends of
justice. The  Tri bunal had not
recorded a finding that there was
| oss of confidence of the enployer.
The job of a librarian does not
I nvol ve the necessity of enjoynent
of any special confidence of the
enployer. At any rate, the High
Court too did not record a finding
to that effect. Again there is no
indication in the judgnment of the
H gh Court as to how many years of
service the appellant had put in and
how many years of service were stil

| eft under the Standing Orders. The
salary and other service benefits
which the appellant was receiving
also did not ent er into the
consideration of the Hgh Court
whil e conputing the conpensation. W
are, therefore, of the view that the
H gh Court had no justification to
interfere W th t he di rection
regarding reinstatenent to service
and in proceeding to substitute the
di rection by gquanti fying
conpensation of Rupees 15,000/- it
acted without any legitimate basis.”

9. The apex court has, thus, observed that, “In our

opi ni on,

vi ew t hat

full or

the H gh Court was right in taking the
when paynent of back wages either in

part is wthheld it anpbunts to a

penalty. Wthhol ding of back wages to the extent
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of half in the facts of the case was, therefore,
hel d by way of penalty referable to proved
m sconduct and that situation could not have
been answered by the H gh Court by saying that
the relief of reinstatenent was being granted on
terms of withholding of half of the back wages
and, therefore, did not constitute penalty”.
10.In view of the aforesaid observations nade by
t he apex court and considering the provisions of
section 11A of the ID Act, 1947, the | abour
court has power to inpose punishnment while
exercising powers under section 11A of the ID
Act, 1947 and while exercising such powers,
| abour court can deny the back wages for interim
period by way of punishnent and that has been
done by the | abour court in the case before hand
wherein no error has been commtted by the
| abour court as per the opinion of this court.
Fi ndi ng has been given by the |abour court that
the m sconduct against the workman is proved but
it is not so serious and it was the first
m sconduct of the workman and conduct of the

workman is partly serious in nature and,
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therefore, it require sonme punishment by way of
denial of total back wages for interim period

Labour court has exercised discretion vested in
it based on the discussion in para 14 while
noting the conduct of the workman to renain
unenployed and not to nmke any efforts for
securing any job or work or enploynent during
the interim period because elder son of the
petitioner is working and receiving wages.
Therefore, |abour court has rightly denied back
wages for the interimperiod and in doing so, no
error has been commtted by the |[|abour court
warranting interference of this court in
exercise of the powers wunder Art.227 of the
Constitution of India. It is the discretionary
jurisdiction of the |abour court which has been
exercised by the labour court by giving cogent
and convincing reasons for not awarding back
wages for intervening period. Therefore, as per
nmy opinion, |abour court was right in denying
the back wages to the petitioner and therefore,
award does not require any interference of this

court.
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11. The decisions referred to above cited by the
| earned Advocate M. YV Shah have been
considered by this court. Said decisions are not
applicable to the facts of the case before hand
because there is no straight jacket fornmula to
grant back wages for interim period. Each case
depend upon its own facts and circunstances. In
the said decisions, guestion exam ned was
whether the award of back wages for interim
period would be nornmal consequence or not when
the order of dismssal or discharge is set aside
on nerits. Here the case is totally different
because here the dismssal is not set aside on
the ground that charge Ilevelled against the
petitioner is not proved but considering the
reasoni ng of Labour Court, it is clear that it
has been nodified by considering that punishnent
of dism ssal is disproportionate and thus | abour
court has not conpletely exonerated the worknman
from the charges Ilevelled against him and
therefore, in view of the peculiar facts of the
case before hand, those decisions are not

applicable to this case. Therefore, decisions
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referred to by the | earned Advocate M. YV Shah
are not helpful to the petitioner in the facts
of this case. In view of that, the contention of
| earned Advocate M. Shah that |abour court has
not considered relevant circunstances while
denying back wages to petitioner cannot be
accepted and sane is therefore rejected.

12. Further, even if the workmn would have been
absolutely exonerated from the charges |evelled
against him then also, that itself would not
entitle the workman to claim the back wages for
the interim period. Here, the petitioner has in
ternms stated that he has not made any efforts to
secure any job or enploynent during the interim
period. For <claimng back wages for interim
period, it 1is necessary for the workman to
depose on oath that he has remained unenpl oyed
inspite of his earnest assiduous efforts to
secure job or enploynent. |If the workman makes
such statenent in his deposition, t hen, it
beconmes necessary for the enployer to controvert
it. Therefore, on that ground al so, |abour court

was justified in rejecting the claim of worknman
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for back wages for interim period since he has
not deposed before the |abour court that he has
remai ned unenployed during the intervening
period. Therefore, contention raised by |earned
Advocate M. Shah that the respondent has not
proved gainful enploynment of the workman and,
therefore, workman is entitled for back wages
for interim period cannot be accepted and sane
Is therefore rejected.

13.In this case, punishnment of dismssal was not
set aside by exonerating the workman from the
charges levelled against him but it was nerely
nodi fi ed. Recent |y, this aspect has been
exam ned by the apex court in JK Synthetics Ltd.
Versus KP Agrawal and another reported in (2007)
1 SCC L&S 651 which decision is also relied by
| earned Advocate M. Shah that when the
puni shment is nodified, then, | abour court
shoul d not have to gr ant back wages
automatically and it is not a natural and nornal
consequence. Relevant observations nmade by the
apex court in para 19, 20 and 21 of said

deci sion are reproduced as under:
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“19. But the cases referred to above where back
wages were awarded, related to termnation /
retrenchnment which were held to be illegal and
invalid for non conpliance wth statutory
requi renents or relating to cases where the
court found that the termnation was notivated
or anounted to victimzation. The decisions
relating to back wages payable on illegal
retrenchnent or term nation may have no
application to the case like the present one,
where the termnation (dism ssal or renoval or
conpul sory retirenent) is by way of punishnment
for msconduct in a departnental inquiry, and

the court confirme the finding regarding

m sconduct , but only interferes with t he
puni shnent being of the view that it is
excessi ve, and awar ds | esser puni shnment ,

resulting in the reinstatenent of enployee.
Were the power under Article 226 or section 11A
of the I ndustrial disputes Act (or any other
simlar provision) is exercised by any court to
interfere with the punishnment on the ground that

it is excessive and the enployee deserves a
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| esser punishnent, and a consequential direction
Is issued for reinstatenent, the court is not
hol ding that the enployer was in the wong or
that the dismssal was illegal and invalid. The
court is nerely exercising its discretion to
award a lesser punishnent. Till such powers is
exercised, the dismssal is valid and in force.

When the punishnent is reduced by a court as
bei ng excessive, there can be either a direction
for reinstatenent or a direction for nom na

| umsum conpensation. And if reinstatenent is
di rect ed, It can be effective ei t her
prospectively from the date of such substitution
of punishnent (in which event there is no
continuity of service) or retrospectively, from
the date on which the penalty of term nation was
i npposed (in which event, there <can be a
consequential direction relating to continuity
of service). What requires to be noted in cases
where finding of msconduct is affirnmed and only
t he punishnment is interfered wwth (as contrasted
from cases where termnation is held tobe

illegal or void) is that there is no automatic
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reinstatenent; and if reinstatement is directed,
it 1s not automatically wth retrospective
effect from the date of term nation. Therefore,
where reinstatenent is consequence of inposition
of a lesser punishnment, neither back wage nor
continuity of service nor consequential benefit
follow as a natural or necessary consequence of
such reinstatenent. |IN cases where m sconduct is
held to be proved and reinstatenent is itself a
consequential benefit arising frominposition of
| esser punishnment, award of back wages for the
period when the enployee has not worked, nay
anount to rewarding delinquent enployee and
puni shing enployer for taking action for the
m sconduct commtted by the enployee. That
shoul d be avoided. Simlarly in such cases, even
where continuity of service is directed, it
should only be for purposes of pensionary /
retirement benefits and not for other benefits
| i ke increnments, pronotions etc.

20. But there are two exceptions. The first is
where the court sets aside the termnation as a

consequence of enployee being exonerated or
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being found not guilty of the m sconduct. Second
IS where the court reaches a conclusion that the
inquiry was held in respect of a frivol ous issue
or petty m sconduct, as a canouflage to get rid
of the enployee or victimze him and the
di sproportionately excessive punishment is a
result of such schenme or intention. In such
cases, the principles relating to back wages
etc. wll be the sane as those applied in the
cases of an illegal term nation.

21. In this case, the labour court found that a
charge against the enployee in respect of
serious msconduct was proved. It however held
that the punishnent of dism ssal was  not
warranted and, therefore inposed a |esser
puni shment of w thholding two annual increnents.
In such circunmstances, award of back wages was
neither automatic nor consequential. In fact,
back wages was not warranted at all. *

See : GSRTC versus Kadarbhai J. Suthar, 2007-3-
SCALE 39. This legal position decided by three
Judges  of Apex  Court in case of Noi da

Enterprises Association versus Noida and others
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(WP. CO) No. 150/97 with W © 529/98 dated
15. 1. 2007.

14. Looking to the finding and reasoning given by
the labour court in para 13 and 14 of the award,
and observations made by the apex court in
af oresaid decisions, according to my opinion,
relevant facts and circunstances have Dbeen
considered and rightly appreciated by |[|abour
court for denying back wages for interim period
and such award does not warrant any interference
of this court in exercise of the powers under
Article 227 of the Constitution of India.
Ther ef or e, there is no substance in this
petition and the sanme is required to be

di sm ssed.

15.In result, this petition is dismssed. Notice is

di scharged. No order as to costs.

(H K. Rathod, J.)

Vyas



