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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION No. 7020 of 1992

For Approval and Signature:
HONOURABLE MS. JUSTICE R.M.DOSHIT

Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

—_

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

5 Whether it is to be circulated to civil judge ?

SHRAMJI VI PAPER M LLS (P) LTD - Petitioner(s)

Versus
GUJARAT STATE FI NANCI AL CORPN. & 1 - Respondent(s)

Appearance :

MR NV SOLANKI for MR M5 RAO for Petitioner
MR RD DAVE for Respondent(s) : 1,
MR SHAKEEL A QURESHI for Respondent(s) : 2,

HONOURABLE MS. JUSTICE R.M.DOSHIT
31° July, 2007

CORAM :

ORAL JUDGMENT
The petitioner-Shranjivi Paper MIlls Private

Limted, a Conpany registered under the Conpanies
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Act, 1956 [hereinafter referred to as, “the Conpany”],
has preferred the present petition under Article 226
of the Constitution to challenge the action of the
GQujarat State Financi al Corporation [hereinafter
referred to as, “the Corporation”] in executing a
sale deed in respect of the assets of the Conpany in
favour of the respondent no.2; and for a direction to
the Corporation to resune the said assets from the
respondent no.2 in exercise of the power conferred by
section 29 of the State Financial Corporations Act,

1951 [hereinafter referred to as, “the Act”].

The Conmpany had established its manufactory at

GI|1.D.C Estate, Ankleshwar. On 20th Decenber, 1977,
the Corporation had sanctioned financial assistance
to the Conpany in the sum of Rs. 16,43,000/= on
interest at the rate of 8% per annum Accordingly, a
| oan agreenent was executed on 31st March, 1978. The
assets  of the  Conpany, i ncluding plant and
machi neries were hypothecated to the Corporation. An
equi table nortgage in respect of the |and was created
i n favour of the Corporation. The Conpany avail ed of
the loan to the tune of Rs. 12,15,600/=. The Conpany,

however, failed to discharge its obligation to repay
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the loan anount. Apprehending that the Corporation
w il take action under Section 29 of the Act, the
Conpany preferred Special Civil Application No. 5310
of 1982 before this Court. Pending the said petition,
the Corporation was restrained from recovering unit
of the Conpany under Section 29 of the Act. The said

petition canme to be dismssed in February, 1986.

‘Pirsuant to the dismissal of that petition and

vacation of the interim injuction, the Conpany was
called upon to repay the outstanding anount of Rs.
16,73,952/=. As the Conpany failed to pay its
out standi ng dues, the Corporation, in exercise of
power conferred upon it under Section 29 of the Act,
t ook over possession of the unit of the Conpany. On
4th  February, 1987, the Corporation published
advertisenent inviting offers for sale of the unit of
the Conpany. In answer to the said advertisenent, two
offers were received - one from Mssrs. d anour
Dyeing & Manufacturing MIls Prvt. Ltd [hereinafter
referred to as, “Ms. Q@anour”] in the sumof Rs. 35
| akhs, and anot her from Messrs. Lakhani Paper & Board
MIls, the respondent no.2 herein, for a sum of Rs.

25, 25,000/ =. Under the valuation report dated 16"
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April, 1987, the assets of the Conpany was val ued at
Rs. 26,20,000/=. It nmay be noted here that since the
Conpany could not run its business profitably, the
Conmpany had inducted the respondent no.2 as a
| icensee and it was the respondent no.2 which was

running the manufactory at the rel evant tine.

Feeling aggrieved by the action of the

Corporation in recovering the unit of the Conpany and
in trying to dispose of the sane by public auction,
the respondent no.2 instituted Regular Cvil Suit No.
41  of 1987 in the CGvil Court agai nst t he
Corporation. Pending the suit, injunction was issued
against the Corporation restraining it from selling
the assets of the Conpany. In view of the injunction
granted by the CGvil Court, by its letter dated 25"
March, 1987, the offerer Messrs. danour, wthdrew
its offer. Thereafter, the suit was w thdrawn by the
respondent no.2 on 15'" June, 1987. The Executive
Commttee of the Corporation, in its neeting held on
15th Sept enber, 1987, decided to accept the offer nade
by the respondent no.2. In furtherance thereof, the
Corporation agreed to sell the assets of the Conpany

to the respondent no.2 on the terns and conditions
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nmentioned in the agreenment. The respondent no.2 al so
failed to di schar ge its obl i gati on to t he
Corporation. Utimately, the matter was settled, the
Corporation waived its right to recover penal
i nterest and re-franed the repaynent schedule. After
the respondent no.2 paid-up whole of the anount as
per the agreenent in the year 1994, the sale deed

cane to be executed in favour of the respondent no. 2.

It is this action of the Corporation which has

aggri eved the Conpany. M. Sol anki has submtted that
it iIs 1indeed true that the Conpany failed to
di scharge its obligation to repay the | oan anount, as
schedul ed. He has submtted that t hough the
Corporation is enpowered to take over possession of
the unit-in-default, either to lease it, or to sel

it out, the Corporation is under obligation to fetch
the maxi mum price. Any anount recovered in excess of
Its dues should be remtted to its rightful clainmant.
In disposing of any unit-in-default in exercise of
power conferred by Section 29 of the Act the
Corporation is required to act as a trustee and not
as an owner. In the present case, though an offer in

the sum of Rs. 35 | akhs was nmade by Messrs. d anour
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the Corporation w thout considering the said offer,
agreed to sell the unit to the respondent no.2 at a
much | esser price. The action of the Corporation thus
smacks of mamla fides and collusion. Besides, the
Conpany's liability would freeze on the date of
taking over the possession of its assets by the
Corporation i.e., on 21st Cctober, 1987. In the
present case, the Corporation has nmade an attenpt to
recover the loss made by it in its transaction wth
the respondent no.2. As recorded hereinabove, the
respondent no.2 also had failed to discharge its
liability, but the Corporation waived the penal
interest. He has submtted that if the Corporation
failed to recover the anpbunt due from the respondent
no.2, it is not the liability of the Conpany to nake
good the loss. M. Solanki has also drawn ny
attention to the accounts reflected in the counter
affidavit made by the Corporation. He has submtted
that the Corporation has not only charged interest at
the agreed rate of 8% but has also charged penal
interest at the rate of 16% so as to inflat the claim
agai nst the Conpany to square off its accounts quae

t he Conpany. He has submtted that the anpbunts though
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not paid to the other statutory authorities like the
Quj arat I ndustrial Devel opnent Corporation and the
CGCovernnent, such amounts have been reflected in the
accounts as the dues of the Conpany. 1In the
subm ssion  of M. Sol anki , the accounts are
mani pul ated so that the Corporation may not have to
refund the excess anmount recovered by it to the
Conpany. He has submtted that since vacation of the
interim stay granted by the Gvil Court, the
Corporation was required to re-advertise and call for
offers afresh, or at least to call upon the other
offerer Messrs. danour to renew its offer. By not
inviting the offers afresh or by not informng the
of ferer-Messrs. d anmour, the Corporation has failed
to perform its statutory duty to fetch the maxi num
price for the unit which has resulted into a great
| oss to the Conpany. Evidently, the Corporation has
favoured the respondent no.2 by accepting its offer
W thout soliciting offers from the other prospective
buyers, in collusion wth the respondent no.2. 1In
support of his subm ssions, he has relied upon the
judgnents of the Hon' ble Suprene Court in the matters

of Gajraj Jain vs. State of Bihar & Os. [2004 (7)
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SCC 151]; of Narandas Karsondas vs. S. A Kantam & Anr.
[AIR 1977 SC 774]; of Karanataka State Industrial
| nvestnment & Devel opnent Corpn. Ltd. vs. Cavalet
India Limted & Os. [(2005) 4 SCC 456]; and an
unreported judgnent of the Division Bench of this
Court in the mtter of Qjarat State Financial
Corporation v. Kumarpal V. Shah & Os. [Letters

Patent Appeal No. 16 of 1989 :: Decided on 11th My,

1999 :: (Coram-Hon'ble M. Justice K. G Bal akri shnan,
C)., as he then was & M. Justice R K Abi chandani,
J.] and of Durgesh Cold Storage & Ilce Factory,
Gor akhpur vs. U. P Financial Corporation, Kanpur &

O's. [AIR 1989 Allh. 96].

The petition is contested by M. Dave. He has

submtted that the Corporation had given wde
publicity for sale of the assets of the Conpany.
Nevert hel ess, the Corporation had received only two
offers nentioned hereinabove. In view of the stay
granted by the Cvil Court, one of the offerers
Messrs. danour, under its letter dated 25t" March,
1987, wthdrew its offer. Now, there was only one
offerer on the field i.e., the respondent no.2.

Besi des, the respondent no.2 was a |icensee of the
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Conmpany and it was running the paper mll. The
Corporation, therefore, decided to accept the offer
made by the respondent no.2. He has submtted that
the action of the Corporation was neither nmala fide
nor collusive, as suggested by the petitioner. He has
submtted that true it is that the Corporation could
have infornmed the other offerer Messrs. danour to
renew its offer but failure to do so cannot vitiate
the action of the Corporation taken under Section 29
of the Act. At the nost, it can be said to be an
irregularity. He has submitted that Section 29 [4] of
the Act envisages that the sale proceeds in excess of
the dues of the Corporation shall be paid to the
person entitled thereto. M. Dave has submtted that
in the present case, there were outstandi ng dues of
the sales tax and the Governnment subsidy against the
Conpany. Hence, the residual anmobunt was required to
be paid to the said two authorities in discharge of
the said debts. The Conpany is not a rightfu

cl ai mant of such excess anmount. Nor the Conpany is
entitled to the reliefs prayed for. In support of his
subm ssions he has relied upon the judgnents in the

matters of Karnataka State |Industrial Investnent &
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Devel opnment Corporation Limted vs. Cavalet India
Limted & O's. [2005 (4) SCC 456]; and of Rajendra
Singh v. Randhar Singh & Os. [AIR 2001 SC 2220]; of
Gajraj Jain vs. State of Bihar & Os. [(2004) 7 SCC

p- 151}.

Mr. Qureshi has appeared for the respondent

no.2. He has submtted that the respondent no.2 is a
bona fide purchaser for consideration. The respondent
no.2 has discharged its liability to the Corporation
and nothing is due to the Corporation. The sal e made
i n favour of the respondent no. 2 by the Corporation,

therefore, is valid and may not be interfered wth.

Section 29 of the Act enpowers the Financi al

Cor porati on to take over t he managenent or
possession, or both of the industrial concern which
Is under liability to the financial corporation and
makes any default 1in repaynent of the loan or
advances or any installnment thereof, or which fails
to conmply with the terns and conditions of its
agreenent with the financial corporation. Sub-section
[4] thereof provides for recovery of its dues by the
financial corporation from the sale proceeds of the

I ndustri al concern and for disbursenent of t he
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resi dual anount.

In the matter of Gajraj Jain [Supra], the sale

of the assets of the industrial unit by the State
Fi nanci al Corporation made under Section 29 of the
Act was subject matter of challenge. The Hon'ble
Suprenme Court observed that the State Financi al
Corporation, after putting the assets to sale by
public auction, entered into an agreenent for sale of
the assets wi thout ascertaining the market value and
realization of sale proceeds for distribution. The
sale price was worked out by adding the Corporation
dues and the <claim of the Bank and that sale
consideration was also not realized in full. The
Hon'ble Court did not accept the contention that
absence of valuation report and the reserved bid did
not vitiate the sale. It was observed that the State
Financial Corporation had not conplied wth the
provi sion of sub-sections [1] & [4] of Section 29 of
the Act and nor had it acted fairly. The State
Fi nancial Corporation failed to act reasonably, did
not take steps to secure best price and failed to
protect the interest of the Bank which was having the

second charge. For this and the other infirmties
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noticed, the Hon ble Suprenme Court set-aside the
agreenent for sale nmade by the State Financial

Cor por ati on.

In the matter of Narandas Karsondas [ Supra],

the question was in respect of the right of nortgagor
to redeem the nortgage. The Hon'ble Court held that,
“..In view of the fact that only on execution of
conveyance, ownership passes from one party to
another it cannot be held that the nortgagor |ost the
right to redenption just because the property was put
to auction. The nortgagor has a right to redeem
unless the sale of the property was conplete by
regi stration in accordance with the provisions of the
Regi stration Act.”

In the matter of Karnataka State Industrial
| nvest nent & Devel opnent Corporation Limted [ Supra],
the Hon' bl e Suprenme Court has discussed the scope of
interference by the H gh Court in the matters between
the Corporation and its debtor. The Hon' bl e Court
has sunmarized the principles in paragraph 19 of the
judgnent. It has been held, inter alia, that, a wit
Court has no say except in two situations : [a] there

is a statutory violation on the part of the
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Corporation, or [b] where the Corporation acts
unfairly i.e. unreasonably. Unless the action of the
Financial Corporation is mala fide, even a wong
decision taken by it is not open to challenge; in the
matter of sale, the dom nant consideration is to
secure the best price for the property to be sold

the fairness required of the Financial Corporations
cannot be carried to the extent of disabling them
from recovering what is due to thenm reasonabl eness
Is to be tested agai nst the dom nant consideration to

secure the best price.

In the mtter of GQujarat State Financial

Corporation [Supra], the Division Bench of this Court
while dealing with a simlar nmatter observed that,
“..There is no provision which authorizes the
Corporation to postpone the realization of the nobney
while selling the property. ...when the Corporation
itself treated the remaining amount as if it was
‘noney received by it, on which, by treating it as a
| oan advanced to the purchaser, it charged interest,
it would not lie open in the nouth of the Corporation
to say that it had not received the entire

consi deration of the sale of the unit in question.”
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In the matter of Durgesh Cold Storage & Ice

Factory, Gorakhpur [Supra], the Hon'ble Allahabad
High Court set-aside the inpugned sale made by the
State Financial Corporation on the grounds that the
State Financial Corporation had not acted reasonably.
It was observed that, “..the time given for inviting
tenders was too short and the very fact that only one
tender was received in the present case does not
I ndicate fairness; ... that the best price could not

be received.”

In the matter of Rajender Singh [Supra], the
Hon' bl e Supreme Court rejecting the challenge to the
sal e made by the State Financial Corporation, refused
to set-aside the sale on the ground of inadequacy of
the price. The Hon'ble Court held that, *“..The
respondents have not alleged any fraud or nateri al
irregularity in the conduct of the Court's auction
sal e, wher eby t hey suffered I njustice. Mer e
| nadequacy of the price is not a ground for setting

aside the Court sale.”

It is not in dispute that the Conmpany did nake
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default in repaynent of the | oan anobunt and interest,
as agreed. The offer for re-schedul enent nmade by the
Conpany was not acceptable to the Corporation. In the
ci rcunstances, the action of the Corporation in
taki ng over possession of the assets of the Conpany
was wWthin its power and cannot be questioned. The
action of the Corporation in accepting the offer of
the respondent no.2 without calling for the offers
afresh or without calling upon the offerer Messrs.
d amour to renew its offer cannot be said to be
justiciable. Nevertheless, | am unable to infer that
such lapse was commtted deliberately, wth an
ulterior design to favour the respondent no.2. Such
| apse at the worst can be said to be an irregularity
which would not vitiate the sale made to the
respondent no.2. In absence of any other material on
record, allegation of nmala fide and collusion cannot
be accepted on nere surm se or conjecture. Besides,
t he Conpany did not nmake any offer in response to the

public notice for sale of the unit.

Undoubtedly, if the Corporation has incurred

any loss in its transaction with the respondent no. 2,

the said |oss cannot be recovered from the Conpany.
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Thus, on and from the date the possession of the
petitioner's Unit was taken over by the Corporation
I.e., 21st Cctober, 1987, no further liability can be
saddl ed upon the petitioner Conpany. |If any such
anmount Is reflected 1in the accounts of t he
Corporation, the sane calls for reconsideration.
Further, in the accounts produced by the Corporation,
It appears that the Corporation has added certain
statutory liabilities in account of the Conpany as
against its outstanding sales-tax dues and dues to
the Gujarat Industrial Devel opnent Corporation, and
dues of the Governnent subsidy. M. Dave has admtted
that the Corporation was required to pay over the
said dues to the concerned authorities but the
Corporation has failed to do so. | am of the opinion
that unless the Corporation pays the aforesaid dues
of the Conpany, as it is obliged to do under Section
29 [4] of the Act, such anpbunts cannot be recovered

fromthe petitioner-Conpany.

In view of the above discussion, | am of the
opi nion that the petitioner-Conpany cannot be granted
relief of setting aside the sale nade in favour of

the respondent no.2 nor the Corporation be directed
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to pay excess anount to the petitioner outright.
However, the Corporation is wunder obligation to
account for the sale proceeds received by it. It is,
therefore, directed that the respondent no.1l-Gjarat
State Financial Corporation shall, within two nonths
from today, submit the accounts of the sale proceeds
received by it in respect of the assets of the
Conpany. If there is any dispute in respect of the
accounts, or any anmount is recoverable by the
petitioner-Conpany, the petitioner-Conpany shall be
at liberty to seek recovery of such anmount and may

resort to legal renedy, if required.

Subject to the above direction, the petition

Is dismssed. Rule is discharged. The parties wll

bear their own cost.

{Ms. R MDoshit, J.}

Pr akash*



