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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

LETTERS PATENT APPEAL No. 778 of 2006
In
SPECI AL ClIVIL APPLI CATI ON No. 9274 of 1997

For Approval and Signature:

HONOURABLE MR JUSTI CE ANIL R DAVE
HONOURABLE MS. JUSTI CE H. N. DEVANI

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnent ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnment ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

5 Whether it is to be circulated to the civil judge

G TABEN DASHARATHLAL BAROT - Appel |l ant(s)
Ver sus
LI FE | NSURANCE CORPORATION OF INDIA & 1 - Respondent(s)

Appear ance

G RI SH PATEL ASSOCfor Appellant(s) : 1,
NOTI CE NOT RECD BACK for Respondent(s) : 1,
MR AK CLERK for Respondent(s) : 2,

CORAM : HONOURABLE MR JUSTICE ANIL R DAVE
and

HONOURABLE MS. JUSTI CE H. N. DEVANI

Date : 28/02/2007



LPA/ 778/ 2006 2/ 10 JUDGVENT

ORAL JUDGVENT
(Per : HONOURABLE MR JUSTICE ANIL R DAVE)

1. Being aggrieved by the judgnent delivered in
Special CGvil Application No. 9274/97, the appellant-

original petitioner has filed this appeal.

2. W have heard Sr. Advocate Shri Grish Patel
appearing for the appellant and | earned advocate Shri

Abhi l ash Cerk for the respondents.

3. The facts giving rise to the present litigation,

in a nutshell, are as under:

3.1 The appellant was selected for appointnent to
the post of Cerical Assistant by respondent No. 1 -
Life Insurance Corporation of India, but she was not
offered appointnment due to her nedical unfitness.
Upon being selected for appointnent, as per normal
practice and in view of the provisions of the Life
| nsurance Corporation of India (Staff) Regul ations,
1960 (hereinafter referred to as 'the Regulations')
of respondent No.1-Corporation, which have been
framed under clause (b) and (bb) of sub-section (2)
of sec. 49 of the Life Insurance Corporation Act,
1956, the appellant was sent for nedical exam nation.
According to the said regulations, no person can be
appoi nt ed to the service of t he r espondent
Cor poration unless he/she has been certified by an
approved and qualified nmedical practitioner to be of

sound constitution and nedically fit to discharge his
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or her duti es.

3.2 The appellant was first examned by a nedical
exani ner of r espondent No. 1 Corporation on
21.9. 1995. As the nedical exam ner had sonme doubt
about the nedical fitness of the appellant, it was
advised to the Corporation that ECG and X-ray of
chest of the appellant should be obtained. The
report had been then referred to specialist doctors
approved by the respondent Corporation. From the
reports it was found that the appellant was nedically
unfit and, therefore, the case of the appellant had
been referred to the Zonal Medical Referee and the
Zonal Medical Referee had referred the matter to the
Central Underwriting Sect i on. The Central
Underwriting Section had a panel of doctors and the
said panel of doctors had al so perused the rel evant
reports and it was found by them that the appell ant
was nedically unfit for appointnent. In the
ci rcunst ances, t he appel | ant was not of fered
appoi ntmrent, though she had been selected for being

appoi nt ed.

3.3 In the neantinme, wupon knowing the fact wth
regard to her nedical unfitness, the appellant had
got herself exam ned by a private doctor at Karnavati
Hospital, who found her to be nedically fit and gave
a certificate to that effect. Ther eupon, t he
appel | ant had nade a representation alongwith
certificate of fitness issued by the doctor of the

private hospital. The representation made by the
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appellant had been rejected by the respondent
Corporation for the reason that the panel of doctors
approved by the respondent Corporation had found the

appellant to be nedically unfit for appointnent.

3.4 In view of rejection of her case for
appoi nt nent , the appellant filed Special Civil
Application No. 9274/97 praying that the respondent
Corporation be directed to give appointnent to the
appellant to the post of clerical assistant. By the
| mpugned judgnent, the said petition has Dbeen
rejected and being aggrieved by the said judgnent,

the appellant has filed this appeal.

4. At the outset, Sr. Advocate Shri Grish Patel
appearing for the appellant has submtted that he is
not challenging the action of the respondent
Corporation on the ground of mala fides and he is
al so not challenging the regulations, which require
the selected candidates to be nedically fit for

appoi nt nent .

5. Sr. Advocate Shri Patel has nmainly submtted
that the appellant, at +the relevant tinme, was
suffering from rheumatic heart disease and the said
di sease was not such that the appellant could not
have done work of clerical nature. It has been
submtted by himthat fitness is a subjective issue.
A person who has certain di sease cannot be said to be
unfit for all purposes and for all the tine. In

spite of a particular disease, if a person can
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di scharge his nornmal duties, the person cannot be
said to be nedically unfit. A person nay be fit to do
clerical work with certain disease, but the sane
di sease nay not make that person fit for sonme other
j ob done by the security personnel. He has further
submtted that standard of fitness varies from tine
to time. For exanple, a person afflicted by TB was
not considered to be fit to do any work in the past,

whereas today TB has becone curable and, therefore

it cannot nmke a person unfit for certain jobs. By
virtue of the aforesaid subm ssion, he has attenpted
to make out a case that a person suffering from
rheumati ¢ heart disease can be very well treated and
cured and he/she can very well performthe work of a
cl erk, which does not cause nuch stress or strain. It
has been submtted that the appellant is a well

qualified person and upon being selected for the post
in question after undergoing all the required
sel ection procedure, she should not have been denied
appointnent on the ground of nedical unfitness.

Moreover, she had also delivered a child in the
meant i ne. According to him the said fact reveals
that the appellant is having sound health and is
otherwise quite fit nedically. In the circunstances,

t he appellant could not have been deni ed appoi nt nent

to the post in question.

6. So as so substantiate his case, the Sr. Advocate
has relied upon the judgnent delivered in the case
of MX of Bonbay Indian Inhabitant v. Ms. ZY and
anr., AR 1997 BOMBAY 406. In that case, a person



LPA/ 778/ 2006 6/ 10 JUDGVENT

who was found to be H V+ve was not found nedically
fit by the enployer for regular appointnent and,
therefore, a petition was filed by him challenging
denial of enploynment to him The Hon' bl e Bonbay Hi gh
Court wultimately allowed the petition by observing
that the said petitioner was not likely to devel op
synptons of AIDS for 8-10 years and he was not |ikely
to harm any other person at the work place. The
senior advocate has submitted that in a welfare
state, when the State is encouraging enploynent of
di sabl ed persons in governnment jobs by havi ng
speci al enactnents, the respondent Corporation,
being a public body, ought to have synpathetically
considered the case of the appellant by offering

appoi ntmrent to her.

7. On the other hand, | earned advocate  Shri
Abhilash Cderk appearing for the respondents has
supported the reasons stated by the learned Single
Judge in his judgenent and has submitted that in view
of the provisions of the Regulations governing
appoi ntments, the appellant was rightly not given
appointnment. He has further submtted that it is for
the enployer to decide as to whether a person having
a particular ai lment should be considered fit for
appointnment in the organisation. He has relied upon
the judgnment delivered in the case of State Bank of
India V. G K Deshak, AIR 2003 SC 2447 to
substantiate his argunent. The Hon' ble court has
observed in the said judgnent that if a candidate is

found to be nedically unfit as per its norns, such an
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unfit person has no right to be appointed.

8. We have heard the |earned advocates at |ength.
It is pertinent to note that the regulations, which
make it obligatory on the part of the selected
candi dates to undergo nedical exam nation and which
provide for offering appointment to only nedically
fit persons, have not been challenged in this appeal.
Moreover, there are no allegations with regard to
mal a fides as the appoi ntnment had been denied only on

t he ground of nedical unfitness of the appellant.

9. Looking to the facts of the case, and in view of
the fact that, the appellant was suffering from heart
di sease at the relevant tine, and as there was a
concurrent opinion of nedical officers, including a
panel of experts in the field of Cardiology, in our
opinion, it cannot be said that the appellant has a
right to be appointed to the post for which she had

been sel ect ed.

10. It is a settled legal position that sinply
because a person has been selected, the said person
has no right to be appointed. If there is any
legitimate reason to deny appointnment to such a
sel ected person, it cannot be said that the enpl oyer
has done anything wong or illegal or has acted

arbitrarily.

11. In the instant case, nedical fitness was a sine-

gua-non for offering appointment to the post in
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guestion in view of the regulations referred to
her ei nabove. If the appellant had been found to be
medically unfit by all the physicians, including a
panel of expert doctors, in our opinion, it cannot be
said that the respondent Corporation had wongfully
deprived the appellant of appointnent as clerical

assi st ant .

12. So far as the judgnment in the case of MX of
Bonbay | ndian Inhabitant v. Ms. ZY and anr. (supra),
whi ch has been referred to by Sr. Advocate Shri Pat el

is concerned, it is clear that according to nedica

opinion, the petitioner in the said case was found
fit for his normal duties. In the circunstances, the
said judgnent would be of no help to the appellant in
the present case as the facts here are different. 1In
the instant case, the appellant had been positively
declared to be unfit by the nedical experts and in
the circunstances, according to the law |laid down by
the Hon'ble Supreme Court in the case of Indian
Council of Agricultural Research and anr. v. Snt.
Shashi Gutpa, AR 1994 SC 1241, it would not be
proper for this court to direct the respondent
Corporation to give appointnent to the appellant. In
the case of Indian Council of Agricultural Research
(supra), the Central Admnistrative Tribunal, New
Del hi, had quashed the nedical report and had
directed I1CAR to appoint Sm. Shashi Gupta to the
post of Scientist Gade 'S . Wen the decision
rendered by the Tribunal had been chall enged before
the Hon'ble Suprenme Court, the Hon' ble Suprenme Court
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had quashed and set aside the order of the Tribunal
by observing that the Tribunal had out-stepped its
jurisdiction and had acted with utter perversity by
guashing the nedical reports. The Hon' bl e Suprene
Court also observed that it is the inherent right of
an enployer to be satisfied about the nedical fitness

of a person before offering enploynent to himher.

13. In the circunstances, in our opinion, it would
not be proper to give direction to the respondent
Corporation to appoint the appellant. Once the
Regul ati ons franmed by the respondent Corporation have
been held to be valid, and particularly when it has
not been challenged, in our opinion, it would be for
the respondent Corporation to decide as to what sort
of medical fitness is required from the selected
candi dat es. Looking to the opinion of al |
physi cians, including the nedical experts, when the
appellant was found to be having sone serious
ailment, which would not allow her to perform her
duties properly, and when the said opinion had been
accepted by the respondent Corporation, in our hunble
opinion, it would not be open to this court to sit in
appeal over the judgnent of the Corporation in the
matter of giving enploynent to someone. W reiterate
that nedical fitness is a sine qua non for
appoi ntnment and if the enployer, who nowadays has to
spend si zeabl e anount towards nedical treatnent of
Its enployees, does not consider a candidate to be
medically unfit, it would be nbst unjust to direct

the enployer to appoint a person who is not found
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nedically fit as per its norns.

14. In view of the aforesaid facts of the case, in
our opinion, the learned Single Judge has rightly
rejected the petition. W are in agreenent with the
views expressed by the learned Single Judge and the
i mpugned j udgenent does not cal | for any
interference. W, therefore, dismss the appeal.

Notice is discharged with no order as to costs.

(Anil R Dave, J.)

(H.N. Devani, J.)
(hn)



