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Date : 28/02/2007

ORAL JUDGVENT
(Per : HONOURABLE MR JUSTICE ANIL R DAVE)

Being aggrieved by the judgenent delivered in
Special G vil Application No. 3601/1997 dated 28th
February, 2006, this Letters Patent Appeal has been

filed by the original respondents.

2. Gvil Applications Nos. 2728/ 2007 and 1787/2007
have been filed in this appeal by the applicants
praying for being joined as respondents as the
applicants of the said applications also claimto be
interested parties in the litigation. So as to see
that the appeal is finally disposed of at an early
date, instead of granting the applications, we have
permtted the |earned advocates representing the
applicants to nmake their subm ssions on the subject
matter of the appeal and accordingly the said

applicants have al so been heard by this Court.

3. For sake of convenience, the parties to the
litigation are described as they had been arrayed in

the petition.

4. The facts giving rise to the present litigation

in a nut-shell are as under;
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4.1 The petitioner Union was aggrieved because the
respondent - governnent had made sone changes in the
policy wth regard to recruitnent of Balgurus.
According to the petitioner Union, the State of
Qujarat had fornerly franmed a policy to the effect
that at |east 7% of Balgurus to be appointed should
be special subject teachers who can teach subjects of
arts like drawing and nusic and those teachers
shoul d have qual i fication of Art Teachers
Di pl oma(ATD) or 'Sangit Visharad'. Subsequently, the
said policy had been changed to the effect that the
District Education Commttee of each district was
to ascertain actual requirenent of such special
subj ect teachers or Balgurus and upon determ nation
of actual requirenent of such teachers, not nore than
7% of the total Balgurus were to be appointed wth

ATD or 'Sangit Visharad' qualification.

4.2 The petitioner Union, which consisted of nenbers
having qualification of Art Teachers D plom, was
aggrieved by the changed policy because on account of
the aforestated change in the policy, |less than 7% of
such Balgurus or trained teachers were likely to be
appointed resulting into | esser job opportunities for

menbers of the petitioner-Union.

4.3 It is pertinent to note that at the tinme when
the petition was filed, the respondent governnent
wanted to appoint Balgurus under a special schene
under which Balgurus were to inpart training in the
af orestated special subjects to the students studying
in primary school. The petition had been filed in

1997 when the schene for recruiting Bal gurus had been
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framed by the State of Cujarat.

4.4 During the pendency of the aforestated petition,
the scheme with regard to appointing Balgurus had
been di scontinued and, therefore, there was no need
to appoint any Balguru. Possibly, for the said
reason nobody has appeared for the petitioner Union
t hough the petitioner Union has already been served
with the notice of this court. In the circunstances,
in our opinion, in 2007 when the said petition had
been finally decided, the petition had al ready becone
I nfructuous. | t appears that attention of the
| earned Single Judge was not drawn to the said fact
by the |earned advocates appearing before the Court
and, therefore, the learned Single Judge heard the
matter and decided the sanme on nerits, though, in our
opinion, the entire exercise could have been avoi ded
If the aforestated fact had been brought to the

notice of the |learned Single Judge.

4.5 It has been however submitted by the |earned
advocates that the resolutions, which have been
guashed and set aside by the l|learned Single Judge,
al so affect appointment of primary teachers and,
therefore, a request was nade to hear the matter on
nerits so that the policy decision taken by the State
of Gujarat in relation to appointnment of other
primary school teachers can be examned as such
primary teachers are to be appointed in a very near

future.

5. In view of the above request, the appeal has
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been heard on nerits even though no one is to be
appointed as Balguru as the schene wth regard to
appoi nt nent of Bal gur us has al ready been

di sconti nued.

6. Certain CGovernnent Resolutions issued by the
Education Departnment pertaining to framng of the
policy with regard to recruitnment of Special Subject
Teachers are required to be referred to. The said
resol uti ons had not been annexed to the petition, but
t hey have been placed on record wth consent of all
the advocates in form of a paper book by |earned

advocate Shri Pujara appearing for the interveners.

7. By Governnent Resolution dated 31st May, 1965, it
was decided that while making new recruitnent, not
nore than 15% of Primary School Teachers to be
appoi nt ed shoul d be t eachers havi ng speci al
gualification for teaching Hindi, Drawi ng and
Physi cal  Trai ning. Subsequently, by Governnent
Resol uti on dated 8t" June, 1993, Tailoring and Misic

were added in the aforestated subjects.

8. From tine to tine, the governnent had changed
the upper Iimt of nunber of teachers to be appointed
for such special subjects after considering actual
requi renment of such teachers. As we are not much
concerned with all the changes effected in the
policy, we do not refer to all those Resolutions

passed by the Governnent.
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9. By the inpugned resolution dated 11th July, 1994,
it was decided that for the purpose of teaching
subjects like drawing and nusic, maxi num 7% of the
total primary school teachers should be appointed. By
virtue of the inpugned governnent resol ution,
provisions made in the earlier governnment resolution
dated 27th April, 1994, had been changed.

10. By the CGovernnent Resolution dated 27t" April,
1994, it was decided that 7% of Primary School
Teachers shoul d be special subject teachers, who can

teach Music and Draw ng.

11. By virtue of the inpugned circular dated 12th
June, 1997 it was decided that the District Education
Commttees should examne the requirenent of the
speci al subject teachers and to a maximumlimt of 7%
of the total post s, such teachers should be

appoi nt ed.

12. The petitioner Union was aggrieved by the
aforestated resolution as well as a circular because
the Education Commttee of each district had to
assess actual requirenent of special subject teachers
and only after considering the requirenent, total
nunber of special subject teachers were to be
appoi nt ed. Thus, it was possible to appoint |ess

than 7% of special subject teachers of the total
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nunmber of teachers, which would result into reduction
of chances of enploynent of the nenbers of the

petitioner-Union.

13. No affidavit was filed on behalf of the
respondents in the petition and, therefore, after

hearing the |earned advocates, the |learned Single
judge has quashed Governnent Resolution dated 11th
July, 1994 and circular dated 12th June, 1997. Thus,
by virtue of the inpugned judgenent, according to
the petitioner, now it is obligatory on the part of
the respondent governnent to fill up at |east 7% of
vacant post s W th t eachers havi ng speci al

qualification in the subject of drawing and nusic.

14. We have heard |earned Governnment Pleader Shri
Sunit Shah appearing for the original respondents-
appel | ant s. He has submtted that the Governnent
Resol ution dated 11th July, 1994 and circular dated
12t June, 1997 had been issued for adm nistrative
reasons. It has been submtted that in fact the
governnent never had an intention to appoint m ninmum
7% speci al subject teachers for ever but in fact the
intention was to see that at the relevant tine,
maxi mum 7% of speci al subj ect teachers were
appoi nt ed. The governnent had found that the
resol uti ons, which had been passed earlier were being
msinterpreted and, therefore, it was thought it
necessary to clarify that maxi num 7% speci al subject

teachers shoul d be appointed. In the circunstances,
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the inpugned resolution dated 11t" July, 1994 and
circular dated 12t" June, 1997 cane to be issued. It
has been submtted by him that it is for the
governnent to decide as to how nmany teachers shoul d
be appointed, and out of total nunber of teachers,
how nmany speci al subj ect teachers should be

appoi nt ed.

15.1t has been, thus, submtted by him that the
| earned Single Judge ought not to have interfered

with the policy decision of the State.

16. So as to substantiate his argunents, he has
relied upon the judgenent delivered in the case of
STATE OF ORI SSA AND ORS Vs BH KARI CHARAN KHUNTI A AND
ORS, 2003 (10) SCC 144 which lays down law to the
effect that the judiciary should not give directions
to the governnment to fill up all the posts. Even if
some posts are vacant, the governnent authorities
cannot be constrained to fill up the vacant posts and
t he candi dates have no right to be appointed even if

t here are vacant posts.

17. Thereafter he has relied upon the judgenent
delivered in the case of FOOD CORPORATION OF | ND A
AND ORS Vs BHANU LODH AND ORS, 2005(3) SCC 618 |aying
down law to the effect that there is no obligation on

the governnent to fill up all the vacant posts.
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18. Thereafter, he has submtted that in the case of
SECRETARY, STATE OF KARNATAKA AND ORS Vs UMADEVI (3)
AND ORS, 2006(4) SCC 1, it has been held that the
Court should not interfere when the matter pertains
to economc or financial arrangenment of the affairs
of the State and the Court should not do sonething,
which would increase financial burden on the State

exchequer.

19. Thus, it has been submtted by the |earned
Governnment Pleader that it is always for the
government to decide as to whether all the posts of
primary school teachers should be filled up and how
many posts should be filled up by special subject
t eachers. He has further submtted that on
adm ni strative side, the Education Commttees of all
the districts are to examne the actual requirenent
of special subject teachers and upon ascertaining the
same, within the maximum limt prescribed as per the
governnent policy, speci al subject teachers are to
be appoi nted. He has therefore submtted that the
i mpugned judgenent, whereby the discretion to be
exercised by the governnent has been wongfully
interfered with, should be quashed and set aside so
that in the interest of the students studying in
primary schools, upon verifying and ascertaining the
actual requirenment of special subject teachers, the
Governnent can appoint primary school t eachers

I ncl udi ng speci al subject teachers.
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20. The l|earned CGovernnent Pleader has incidentally
submtted that at present the governnent IS
recruiting Vidya Sahayaks in pursuance of a
conprehensi ve schene made for recruitnent of Vidya
Sahayaks and in the circunstances it may not be
necessary to fall back upon the governnent
resol uti ons, which have been referred to herei nabove.
It has been submtted that |ooking to the provisions
of clause 5 of the said schene, special subject
teachers are to be appointed to the extent of 7% as
per the need of such teachers and, therefore, the
| earned Single Judge was not justified in directing
the governnment authorities to appoint a particular
nunber of candi dates having ATD qualification. He
has al so submtted that direction to fill up 7% posts
with ATD candidates wuld also be contrary to
Gover nment Resolution dated 27t April, 1994 because
the said resolution provides that both, ATD and
Sangit Visharads, should be appointed to the extent

of 7% of the posts of primary teachers.

21. On the other hand, |earned advocate Shri Pujara
appearing for the applicants of G vil Application No.
1787/ 2007 has tried to support the judgenent
delivered by the | earned Single Judge.

22. After referring to sever al gover nnment
resolutions issued from tinme to time determning
qualification and requirenent of special subject

teachers, it has been submtted by him that as |ess
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nunber of  speci al subject teachers have been
appoi nted, the Governnent nust appoint prescribed

nunber of special subject teachers as determ ned

under Governnent Resolutions dated 27t April, 1994.
He has also relied upon the judgenent delivered by
this Court in  Special G vi l Application No.

12401/ 2003 and other allied matters delivered on 1st
Cctober, 2003 to show that even the |earned Single
Judge, in the said judgenent, had directed that 7%
posts of primary school teachers nmust be filled up by

speci al subject teachers.

23. He has also submitted that when adequate nunber
of teachers having qualification of C P.Ed. had not
been appointed and an association consisting of
unenpl oyed candi dates having qualification of C P.Ed.
had filed SCA no. 4006/1997, after considering the
rel evant circulars and resolutions, this Court had
directed that 5% of the posts should be reserved for
candi dates possessing C P.Ed. qualification. He has
thereafter submtted that the basic qualification
required for a candidate to obtain Art Teachers
Diploma or certificate in Physical Education is the
sanme and, therefore, the aforestated judgenent shoul d

al so be considered by this Court.

24. 1t has been further submtted by him that the
District Education Commttees, which have to | ook
into the requirenent of actual nunber of special
subj ect teachers, are not consisting of qualified and

conpetent academ cians and, therefore, there are all
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chances that the conmttees nmay not come to correct
conclusions, and in that event, |ess nunber of
speci al subject teachers mght be appointed and that
woul d adversely affect education of the students of
primary school. It has been thereafter submtted
that the State of GQ@ujarat has recognised sever al
col l eges, where Art Teachers Diploma and certificate
i n Physical Education are being awarded. If |ess
nunber of special subject teachers are appointed, the
students qualifying thenselves of the aforestated
qualification would be rendered unenployed because
for such trained teachers, there is no option other

than to becone primary school teachers.

25. It has been also submtted by him that though
the governnent has entrusted work pertaining to
determ ning actual requirenent of special subject
teachers, who can teach Misic and Drawing, to the
District Education Conmittees, no guideline has been
prescribed to the commttees on the basis of which
the conmttees have to ascertain actual requirenent

of such special subject teachers.

26. The learned advocate has also relied upon the
judgenent delivered in the case of KA LASH CHAND
SHARMA Vs. STATE OF RAJASTHAN AND ORS, AIR 2002 SC
2877 to submt that different commttees m ght use
different yardsticks for determ ning requirenent of
speci al subject teachers and in that event there
would be different policies in different districts

whi ch woul d not be just and proper.
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27. Senior advocate Shri Yatin Oza appearing for the
applicants of GCvil Application No. 2278/ 2007, who
had prayed for being joined as respondents in this
appeal has adopted the argunents advanced by | earned
advocate Shri Pujara, but he has added that | ooking
to the law laid down by this Court in Letters Patent
Appeal No. 1265/1999 and other allied matters, the
appeal ought not to have been entertained at all
because the order passed by the |learned Single Judge
was not conplied wth. According to him first of
all the government nust conply with the directions
given by the learned Single Judge and then only the

appeal shoul d have been taken up for final hearing.

28. W have heard the |earned advocates at |ength
and have al so gone through the Governnent Resol utions
referred to by |earned advocate Shri Pujara and the
i mpugned judgenent delivered by the |earned Single
Judge.

29. Upon per usal of t he r el evant Gover nnent
Resolutions, it appears that in the process of giving
better education to primary school students, the
State of Gujarat had decided to give proninence to
certain subjects like tailoring, nusic, draw ng and
physical training. Primary school teachers, who are
supposed to have educational qualification of PTC
are taught as to how to inpart education to the

students of primary schools. They are taught the
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nmet hod whereby the children can be nade to understand
easily and they have specialised in the field of
educating children. Such teachers mght not be
having specialised knowedge in the field of
tailoring, nusic, draw ng and physical training etc.
and, therefore, t he governnment has franed a policy
to the effect that those candidates who are also
having specialised knowedge in the aforestated
subjects should also be appointed as primary

t eachers.

30. By Governnent Resolution dated 31st May, 1965 and
8th June, 1973, it was decided that subjects such as
tailoring, music, Hndi, arts, physical training etc
shoul d be taught by special subject teachers and the
gualifications required by them had also been
prescri bed under the said resol utions. Mor eover, it
was al so decided that total nunmber of such teachers
shoul d not exceed 15% of total nunber of teachers.
Thereafter, by Governnent Resol utions dated 19t" July,
1989, and 22" Decenber, 1989, sone changes were

effected in the maxi num nunmber of such teachers.

31. Thus, from time to tinme, looking to the
requi rement of such special subject teachers, the
Gover nnent had issued di fferent resol utions.
Thereafter, by resolution dated 27t April, 1994 it
was decided that from 10% special subject teachers,
7% special subject teachers were to be appointed as

no special teachers for tailoring were required.
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Upon perusal of governnent files, it appears that
I ntention of the government was to see that about 7%
speci al subject teachers capable of teaching draw ng
and nusic were to be appointed but as | anguage of the
said Governnent Resolution was not very clear, it was
interpreted as if at least 7% of special subject
t eachers havi ng ATD and ' Sangi t Vi shar ad’
gualification were to be appoi nt ed. In the
circunstances, it had beconme necessary to clarify the
i ntention of t he gover nnent and, t her ef or e,
Gover nment Resol ution dated 11th July, 1994 had to be
passed clarifying that 7% was the maximum limt for
appoi nting special subject teachers for teaching
drawing and nusic and ATD or 'Sangit Visharad' was
the respective qualification required for such

t eachers.

32. After the CGovernnent Resolution dated 11t" July,
1994 was passed, the governnent had decided that
actual requirenment of such special subject teachers
shoul d be determ ned by Education Commttee of each
district. At the relevant tinme, the policy wth
regard to recruitnment of Balgurus was in force and,
therefore, the inpugned circular dated 12th June, 1997
was issued by the Director of Primary Education
wherein it was stated that maximum 7% of special
subj ect teachers having qualification of ATD shoul d
be appointed and actual requirenent of such special
subject teachers should be ascertained by the

Di strict Education Conmttee.
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33. As observed herei nabove, the schene with regard
to appoi nt nent of Bal gurus has been abolished and no
bal guru is to be appointed and, therefore, for all
practical purposes the circular dated 12th June, 1997
has becone redundant, but so far as Governnent
Resolution dated 11th July, 1994 is concerned, it

still survives.

34. Thus, the governnent finally decided that the
District Education Commttee of each district should
determ ne the need for such special subject teachers
and after considering the requirenent, subject to
maximum limt of 7% of the posts, recruitnment of
candi dates having qualification of ATD or ' Sangit

Vi sharad' shoul d be nade.

35. Upon hearing the |earned advocates and | ooking
to the policy laid down by the Governnment, in our
opinion, it cannot be said that the policy decision
taken by the government under the aforestated
Governnment Resolution and circular is inproper or
incorrect. It is for the Governnent to decide as to
how many total teachers and how nmany special subject

t eachers shoul d be appoi nt ed.

36. In our opinion, the policy franed by the
governnent is neither arbitrary nor illegal because,

the District Education Commttee of all districts are
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to ascertain the actual requirenent and only upon
ascertaining the actual requi renment, subject to
maximum |imt fixed in the said resolution, special

subj ect teachers are to be appoi nted.

37. It is pertinent to note that special subjects
are subj ects pertai ni ng to extra curricul ar
activities. Teachers teaching extra curricular
activities nust have a certain |limt because, there
are other nore inportant subjects which are to be
taught to the students. How nmany teachers are
required to be appointed to teach different subjects
is a mtter of discretion of the appointing
authority. O course, if the authority is acting in
an arbitrary manner, the Court can examne the
deci si on. In the instant case, it is not shown as to
how the decisions taken by the District Education
Commttee are inproper, illegal or devoid of nerits.
W are sure that the governnent nust have provided
sone guideline to the Education Commttees or there
must be some common principle on basis of which the
comrittees would be ascertaining requirenent of such
speci al subject teachers. If the commttees headed
by responsible governnent O ficers and consisting of
some | ocal representatives of people determne the
actual requirenment of teachers correctly, 1in our
opinion, there is no reason for this Court to
interfere with the decision of the commttee. Looking
to the law laid down by the Hon' ble Suprene Court in
the case of Food Corporation of India v. Banu Lodh

(supra), it is always for the appointing authority to
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deci de whether all the posts should be filled up or

kept vacant.

38. It is also pertinent to note that special
subj ect teachers can teach subjects of their
speciality in a nuch better manner but possibly they
m ght not be too good or effective in teaching other
subj ect s. Looking to the said fact, having nore
nunber of special subject teachers mght adversely
affect the education of the students because such
teachers mght not be very good at teaching other
nore i nportant subj ect s like Maths, Sci ence,
Geography etc. and, therefore, the Governnment mi ght
have put an over all limt on appointnent of speci al
subj ect t eachers. Subjects |ike mathenmatics,
science, geography and |anguages are of vital
| mport ance. Students cannot be deprived of teachers
who can teach them the aforestated subjects and if
nore nunber of special subject teachers are
appoi nted, then the teachers teaching the aforestated
subjects would be relatively less and that m ght not
be in the interest of the students. Al'l  these
factors are to be considered by the Governnent and
not by the Court.

39. Looking to the facts of the case, we are of the
view that the | earned Single Judge ought not to have
directed the governnent to appoint a particular
nunber of teachers having qualification of ATD by

guashing the inpugned resolution and circular. The
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effect of the inpugned judgenent would be that the
Government will have to appoint a particular nunber
of special subject teachers. |f nore nunber of
speci al subject teachers are appointed, then not only
education of primary school students would be
adversely affected but the State Exchequer would al so
be adversely affected because the State will have to
pay salary to such teachers wthout getting optinum
work from them These are the issues which are
better decided by the State on its admnistrative
side rather than this Court.

40. In the circunstances, in our opinion, t he
| mpugned resolution dated 11t" July, 1994 and the
| mpugned circular dated 12th June, 1997 ought not to
have been quashed by the learned Single Judge. e
t herefore quash and set aside the inpugned judgnent.

The appeal is allowed.

41. Incidentally, it may be noted here that there
was sone discussion with regard to qualifications of
pri mary school teachers. Wthout going into the said
subject, we my sinply say that the Full Bench of
this Court, in its judgnent dated 8.1.2007 delivered
in Special CGivil Applications Nos. 8075 of 2001 and
4332 of 2006, has already determned the issue wth
regard to the basic qualification required for being
appointed as a primary school teacher and, therefore
we do not wish to nake any further observation on the

sai d subject.
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42. Learned advocate Shri Pujara has nade a request
that inplenentation of the judgenent be stayed for a
period of 10 days. W do not think the request to be

reasonabl e. The request is rejected.

(ANIL R DAVE, J.) (HARSHA DEVANI, J.)

Siji



