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‘Criminal Appeal No. 821 of 2004

| Appellant : " Rohite sbn of Hundaru Mahlaul,
: ~aged 48 vears, Resident of village-
Bagbudgpara, Supkalo, P.5.-Kapu,
Tah.- Diparmijaigarh, Distt.- Raigarh

(Chhattipgarh)
B L - Versus
TRespondent : State of [Chihattisgarh,
' . Through: P.S. Kapu,
Distt. —|Raigarh {Chhattisgarh) N
Present:

Mr. Vijay Kamar Pandey, gounsei for the appellant..
Mr. Satish Gupta, Dv. . G.A} for the State/ respondent.

ORAL JUDGMENT
- (28t May 2007)

Dhirendra Mishra, J

The appellant has prejerregd this appeal against the judgment
dated 29% July 2004 passed by 'Speéial Court, Raigarh in Special
Case No. 19 ;“2003 Whei‘eby learned Special Court after holding the
accused/ appéllant guiity of cétzmitting .1"ap_e with a 12 years old
prosecutrix belonging to séhech*led tribe, has convicted him under
Sections 376. of the 1PC and 3 {1}(x1]) of the Scheduled Castes &
Scheduled Tribes {Prevention af‘At'roéitiés) Act and sentenced him

to undergo R.1. for 10 years and|pay a fine of Rs.3,000/ -, in default

of payment of fine to further urdergo R.1. for three months and to
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respectively.

" his Wife returned home for cog

undergo R.1. for 4 years and pay

payment of fine to further

L2 .

2. Case of the prosecution in
a report vide Ex.P/1 in Poli

gnentioning therein that on Thyl

a fine of Rs.2,000/-, in default of

undergo R.I. for two months,

brief is that the prosecutiix lodged
e Station Kapu on 11.10.2002
rsday ie. 10.10.2002 the accused

came to their residence in the morning to engage her as a labourer

and thereafter she along with th

- accused 811(1 his 'mfe went to ‘thc

gloun&nuz field of the accused {pr weeding, z’%wm}d 1 1 00 G flock

about 11.30 a.m. expressed his
sexual intercourse with her ang
the name of her caste. The acg
out her underwear by tearing it

tried to cry, he gagged her moj

her of life and reprimanded he

anyone.
{?W—Q]\ and maternal uncle V
grand-father Budhiyar and Vi
Paich_ayat,_ however, he did nol

1cadcf‘éd - After registration of the

and f.Orcibly- raped her.

She narrated the indident to her grand-mother
chitram (PW-3).

phitram asked Rohito to come in

king. Thereafter, the accused at
ntention to the prosecutrix to have
. on her refusal hie abused her in
used threw her on the earth, tock

When she

ith with his hand and threatened

r not to disclose this incident to
Jugiva
Thereafter, her
come, Thereafter, the repoit was

crime, PW-3 Chhatar Singh, Head

("Gns*iable seized blooczstalned

pieces of cioth and unclenvear from

and thereafter sent the First

the prosccutrix “vide EX.P,! 3

Information Report to Schedulefl Castes and Tribes Wmfaze Police

i,
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 K.G Hospital, Raigarh where ]

| .Ex.P/4 in the special police st

| the Court of Chief Judicial

Station for registration of the o
certificate of the prosecutrix

Fx.P/4. The prosecutrix was sq

her and submitted his report of]

sent for medical examination g

ffence.  During investigation caste
was taken into possession vide
1ﬁ for radiological examination to
pr. D.K. Tandon (PW-4) examined
Ex.P/5. The pa:ésecutrix wasg also
nd Dr.{Smt.) Susma Ekka (PW-7)

smear were taken into possess
incident is Ex.Pf10. The oflg
and slides of vaginal smear wey

Forensic Science Laboratory, H

House Officer also prepared. fhe S'pdi‘ map of Ex.Pf14

accused was also sent for medid

Raigarh where Dr.V.K

submitted his r%:port of Ex.P/17L

Mehia

| examined her and ga%e her rf:pc;lft of Ex.P/7. The slides of vaginal

on vide Ex.P]6. Sifc plan of the
nce was formerly _registéred vide
ation.  Clothing of the prosecutrix
e sent for chemical examination to
aipur vide Ex.P/16. The Station
The

al examination to District Hospital,

(PW-13) examined him aund

3. After completing the investigation charge sheet was filed 1

committed the same to the Spex
Sections 376 of IPC, 3(1){xii)

Tribes (Prevention of Atrocitieg

Magistrate, Raigarh who in twm
ial Court, Raigarh. Charges ander
hf Scheduled Castes & Scheduled
) Act and 506-B of the [PC were

framed against the appellant, who abjured his guilt, Prosecutio'n

in order to establish the char

Thereafter, statement of the ag

bes examined 13 witnesses in all.

cused was recorded under Sectien

——

N ' o
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. that his property may be grabl]
Rs 50,000/ - from the Governmlent.

sentenced the accused/appellar

4. The fact that the prosecy

313 of the Cr.P.C. in which he denied the circumstances appearing

against him in the prosecution case and pleaded innocence and

false implication.

the above crime with an intent

He algo pleadled that he has been implicated in

on to oust him from the village so
ed and they may receive a sum of

He also pleaded that he was

not capable of performing sexual intercourse. However, learned

at the relevant time she was g
seriously disputed. Even othe
D.S. Kanwar, Naib Tehsildar w
Ex.P/8& in which her caste is s]

scheduled tribe ‘community, it

belongs to scheduled tribe conj

D. K. Tandon, Radiologist, who
after conducting radiological g
statement of her grand-mothe
proSecutrix at the relevant tim

that the prosecutrix was 12 yeq

trial Couft after hearing counlsel for the parties, convicted and

1t as mentioned above.

trix belongs to scheduled tribé and
lged about 12 years, 1133 not been
wise, from the s‘tatemént of PW-8
ho has given the caste certificate of
rown as Uraon which comes under
is established that the prosecutiix
munity. From the statement of Dr.
assessed the age of the prosecutrix
kamination 12 years and from the
T Who has stated that age of the
e was 10-12 vears, it is established

e old at the time of il;cideﬁt.

5. Conviction of the appellant is based oun the statement of the

prosecutrix (PW-1) as also the statcments of PW-2 Jugiyabai,

GRPRIg - FS/246— 272007 — 56,000




N e S 32/ filin
RS SR N - RN

HIET i W 200Y
, e T ()
T e TR ew R - e et 4 Fa g
T A : s EELCE T
| grand-mother of the prosecutyx, PW-3 Vichitram, maternal uncie
of the prosecutrix and P\f'i -10 Budhiyarsai, father of the
" prosecutrix and PW-7. Br.(Smt.) Susma Ekka who examined the
‘ prosecutrix after the incident.
%

L

e

examined by the prosecution.

6. ‘Qaa:med connsel for the

evewitness to the incident, d

contradicted by the medicall

unconscious and sustained varicus injuries on her knees,

appellant submits that there is no

onviction is based on the soltary

' testimony of PW-1 the prosecitrix. He further submits that the
~ account given by the prosecufrix before the Court is in complete

variance with the F.LR. lodé e by herselfl Her version is also

evidence as the prosecutrix has

claimed in her deposition thaf at the time of incident she became

back,

neck, legs, hands and nose apd blood was cozing, however, in the

medical examination no exterral injury was found on the person of

the prosecutrix.

examined by the prosecution

He further

submits that all the witnesses

are highly interested witnesses as

they are close relatives of tlhe prosecutrix, though it has been

claimed that Panchayat was cpnvened after the incident, however,

none of the independent wifnesses of the Panchayat has been

delay in lodging the F.LR. as
than 24 hours of the incident
her deposition that there are g

caste in her village and her

Moreover, there is no explanation for

the same has been ledged after more

The prosecutrix hersclf admitted in
nly two families belonging to Mahkul

elders: want to oust them from the
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village as they are skunk nd on this ground the appellant has

been falsely implicated in thae above criine.

7. On the other hand, lgarned counsel for the State supported

: i T . ' . . .
! the impugned judgment of the trial Court and submitted that even

Lacd

onr the uncorroborated testimony of the prosecuirix conviction can
£ bE basef}‘. n the instaunt dase, version of the prosecutrix is duly
corroborated by PW-2 Jugiyabai, PW-3 Vichitram and PW-10
Budhivar Singh, before whom the prosecutrix disclosed about the
incident immediately after fhe incident as also from the statement

of PW-7 Dr.(Smt.) Susmal Fkka, who after examination of the

prosecutrix found her hymdn torn.

3. [ have heard tearmned| counsel for the respective parties and

perused the oral and docurpentary evidence available on record.

9, It is settled law that [n a case under Section 376 of the IPC,

conviction can be based eyen updu the uncorroborated testimony
of the prosecutrix if fhe same inspires confidence and
corroboration is not a ruje of law as the prosecutrix is not an
accomplice but victim of thE incident.

10. - Firstly, so far as. thie argument of learned counsel for the
appellani that there is upexplained delay in lodging the F.LE.

which is indicative of thg fact that the same was lodged atter

Tai,

premedifation and nre-comsuliation is concerned, admittedly the
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12.20 hours). In the report if

was lodged belatedly becausp

their report was registered.
< , _

groundnut field, her aunty

the same was lodged by thg

however, the accused threatehed to kill her.

incident is of 10.106.2002 (at{about 11.30 a.m.) and the report of

prosecuiriz on 11.10.2002 (about
has been mentioned that the same

oi convening of Panchayat. PW-3

Vichitram, maternal uncle of the prosecutrix has stated that on the
« ¢ date of incident itself they h4d gone to lodge the report, however,

the police did not register thelr report on that date and on next day

Though convening of Panchayat is

given as 7%}16 reason for delay|in lodging the report, ne evidence of
Panchayat has been adducqd and no independent witness _héé
been examined. Therefore, |[the reason for lodging the report
belatedly has not been ex plained satisfactorily. PW-1 the
prosecutrix has stated in her| deposition that she resides in village
with her parents, some 4-3 fonths back the accused came to her
house, at that time her father, uncle, aunty and grand-mother

were present there, he asked her to come for weeding his

also expressed her willingness to

accompany them for weeding, however, the accused declined to
take her. At the time of weeding, the accused and his wife were
present in the ficld and aftey some t}rﬁe at about 12.00 ncon the
accused sent his wife to |home for cooking and thereafter
committcd rape after throwing her on the earth. At that time the
accused was putting on Lunjgi a‘nd underwear. After committing

the offence, she fell unconsdious, at that time she had shouted,

He had also asked her

AT B e
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to wash her undergarment which was stained with blood. After the

incident she réetwned hom

grand-mother and uncle Mal

= and narrated the incident to her

havir, At that time her parents were

not present at home. Slie Has further stated that Panchavat was

convened in the village in
however, he did not come thi
is evident that she has made

the F.LR. regarding falling

which the accused was also called,
ere.  From perusal of her statement it

'y

improvements upon her statement in

unconscious which has been duly

pointed out in the cross-expmination. In paragraph 10 of her

deposition she has stated
knees, back, neck, legs, hay

injuries. She has alsc stateq

In her cross-examination i

portion of F.LR. of Ex.P/1
Vichitrani | had called Rohitg
has further stated that aftel
bhecame unconscious, there
manner her honour was 1ol

after one hour and then

=]

ravished. It is true that s

imserted his pends into her ve
that time. PW-2 Jugiyabat,
stated that sbie had propos
grand-daughter both will cos

accused told her not to com

iat she had sustained injurics over
ds and bhlood was oozing from all the
| that bilood started oozing from nose.
the

3

. paragraplh she has denied
that her grand-father Budhiyar and
for Panchayat. In paragraph-4 she
she was thrown on the ground she
nfter, she does not know in what
bed and she regained conscicusness
)}1137 she learnt that she has been
e does not know that accused had
gina becaﬁse she was unconscious at
grand-mother of the prosecutrix, has
=d to the accused that she and her

e together for weeding, however, the

s and send her grand-daughter alone.
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. At about 1

- .when she was alene throwing

" her underwear.

- _
. the elders of the village.

 shouts of her grand-daughter..

- Vichitram has also stated in t

OO p.m. her gland-

laughter came back and complained

that the accu&ed af“fel sendmg his wife home robbed her honour

The above

 maternal uncle on the same day. Thereafter,

She

-

- cross-examination by the pig

grosecutrix had informed her

Kam” and had threatened her

her on the earth and after taking out

incident was also narrated to her
she had gone to call
has been declared hostile and in the
secutioni, she has stated that the

[ o]

that the accused forcibly did “Bura

Ni_‘ih life against shouting. The place

where the offerice was commitfed was just 200 steps away from her

house and if someone shouts

same is audible from their ho

after the incident blood was o
of the prosecutrix and she hﬁ
This witness has dlso admitte;

should not live i the vﬂuage

the i}rosecutﬁ'x had told him 1]
he had th

Rohito had aske

Rohiio for weeding,
rapped, her.
after washing the clothe and
incident else he would kil %

witness has stated that on thg

went to lodge the report, ok

from near the houée of Réhi‘i, the
isc. However, she did not hear the
This witness has further stated that
b'zhlg from the legs, knees and back
d stated this fact before the police.
1 that théy- wanted that the accused
as he was a wicked person. PW-3
he similar }ﬁl’ﬁé. He has stated that
1at“§.vhe11_ she had‘gone to the field of
rown her on the ground and forcibly
1 the prosecutrix to go to her home
further not to disclose about the
er. .In ‘ihé cr_oss~exammaﬁén this

date of incident in the evening they

ever

their report was registered on

e

54
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the next day morning. In parpgraph-6 this witness has stated that
they had not convened any Phuchayat and only 3-4 perscns of the

s ' locality had gathered., HW-10 Budhiyarsai, father of the

prosecutrix, has stated that|on the date of incident he returned

e = home at about 12.00 noown, |at that time her daughter informed
that Rohito has rapped her ip the groundnput field where she had -
gone for weeding.' This withess has been declared hostile and
| * cross-exdmined by the prosepution. In his cross-examination he
" has denied the suggestion thdt his daughter had informed him that
Rolﬁt@ had threatened her i é;t to disclose ahout lthe incident or
else he shall kill her. In parsgraph 6 of his cross-examination this
witness has admitted that |after lodging. the report they have

received Rs. 16,00{}' /- from thq Government.

Y“j

11, TFrom the statement of Dr. (Smt) Susma Ekka (PW-7) the

version of the witnesses wholare close relatives of the proseculrix

and that of the prosecutrix thiat she sustained various injuries over
her person during the incid¢nt stands falsified. PW-7 Dr.{Smt.)}
Susma Ekka in paragraph P of her statement has categoricaily
stated that no external or fmfernal injuries was found on the

person of the prosecutrix.

12. Learned trial Court in| paragraph 17 of the judgment has
brushed aside the above discrepancy in the statement of the

prosecutyix by simply mentioping that though no external injuries '

¢
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was found omn the persoﬁ of the prosecutrix but since the
 prosecutrix has categorically, stated that the accused has robbed
; o N her honour and her statémer:t is corroborated by the statement of
| ‘D‘r.(Smt.} Susma Ekkay who| on her mternal examionation found

that hymen of the prosecutfix was torn, therefore, the medical

+ =+ cvidence corroborates the evidence of the prosecutrix, In this
regard -Dr. Ekka in paragraplh 2 of her statement has categorically

stated that she did not find apy external mjury on the private parts

of the pf?)s;ecutrix though hyinen was ruptured, however, no blood
. ‘
secretion, injury or reddisliness was noticed and her vagina
admitted two iingers.  She has further sta‘tedr that after
exalﬁjnaﬁen she could not giye definite opinidn about rape and has
prepared two slides of vagipal smear and sent it for éhemica}
examination. in the crosp-examination, she has categoricéﬁly
A | stated that she has not men tioned in the report that since when

®o the hymen was raptured. Thiys, in view of the medical examination

report of the prosecutrix, finfling of the trial Court that version of

the prosecutrix is corroborafed by the medical evidence, on the

face of it, is erroneous.

13. It is true that version of the witmesses related to the
prosecutrix cannot be discagded only because ‘thc:jy happen to be
the interested witnesses, however, duty is cast upon the Court to-
examine the imterested witnpsses related to the prosecutrix with

- cantion before acting upon |their versions. The defence of the

T

GRPRJ — F58/246— 2/2007 — 50,000. . a
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' appellant who is admittedly 4
and his brother are ounly two
Mahkul caste and rest of th

- éozﬁ@iainant party with am,_ints

ust them from the village and

« =in a false case, Al the wil

. prosecufrix and as such highly

implicated the accused in a

74- E
gl 1e.

admiitedly 12 years old giﬂ
possibility of her being a tuto
the following reasons:
{i) As already detailet
| prosecutrix beforg
improvements ups
report of EK.P/&_ g
version that she
thrown on the gro
period of one hg
IMjuries over va

- contradicted by
Ekka {PW—'?j Wi
internal mjuies o
()

- she was ravished

lipon by the accused, however, in the

5 years old mairicd man is that he
families in the village belonging to
¢ villagers are tribe by caste, the
ntion to grab thew property want to
therefore, they have implicated him
nesses ave fanily members of the
 interested witnesses and they have

se case by tﬁtsring a 12 years old

the prosecutrix. The version of the prosecuirix who is
°

_does not inspire confidence and

Hred witness cannot be ruled out for

L above that in the deposi‘fiicﬁ of the
the Court she has made material
b1 11&:1; carlier versions given in the
ind diary statement of Ex.D/ 1. Her
‘becaune unconscicus after being
ind and remained unconscious for a
ur, that' she sustained- numerous
Hous parts of her body stands
the statement of Dr.{Smt.) Susma
) has not noticed any external or

rer the person of the prosecutrix.

In the examinatiofi-in-chief the proseculiix clagins that

0N ——
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intercourse Ry

regard has not be

- Mahlail communi

cross—examinatioz )

thrown on the &

thercfore, she hay

when she regained
The seized und'ers.
chemical examing

and spermatozoa,

The incident is of

however, report of

and the reason

she states that affer she was
arth she became unconscious and

L o knowledge regarding the act of

the appellant and came to know only

L CORSCIOUSNESS. _

rear and vaginal SHdGS were sent for
tion for cozﬁfnmaaon of bloodstains
110“161&,1 report of the F.8.L. in this

11 ﬁ.‘iﬁd.

the same was lodged after 24 hours

assigned for delay in the F.LR. is

contradicted by [the prosecutrix as also the other

. wWho

On

witnesses

Panchayat.

| have

denied convening of any

the contrary, they have stated that

they had goune to jodge the report on the same eveniug,

however,

morning. The P

it wasg|.

recorded only on the following

osecution has failed to explain the

delay in lodging the népert satisfactorily.

There i1s evidence

and his brother

tc oust them by 1

ﬂl&‘y had a p 1rpos

available on record that the accused

dre the only two families belonging to

ity and the comma;mans. palts, wanted

=
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)mﬁdiag him as skunk and as such

e 1o inplicate the appellant in a false




. 3o TS, FAG, [SSE
HHT m ....... Q’.K....@........................'....'.....W 20%

W v (aiEEy)

i TR | T

{vi) The incident allegedly occurred in the broad day lght
at about 11-12 houls i a field near the residence of
A

the prosecutrix and [he accused as is evident from the

site plan of Fx.P/ 10| as also from the statement of the

W mh sses, which is highly improbable.

14 on the basis c;‘f aforesaid| analysis, | am of the considersd -

fadd

opiﬂion fhat the account givenyby the prosecuirix is not wholly
trcliable and the same does noj inspire confidence of the Couut.
The Court'below has ignored thq material discrepancies presentai:

the statement of the prosecuirizl and the fact that her version has

‘heen contradicted b_y her medicall examination report. It is not safe
to base the convicrtion‘ of the appellant on the sole testimony of the
1 prosecuirix and other interested related witnesses who neuiished
animosily towards the appeﬂa nt and his family members and
therefore, posmbﬁl ty of false implication by ‘tutoriﬂg the prosecutsix

cannot be ruled out.

15, In the vesult, the appepl succeeds. Conviction of the
ap}:;aﬂailt undél‘ Section 376 of the IPC and Section 3 (1) {xii) of the
Scheduded Castes & Schedul ed Tribes (Prevention of Atrocities) Act
amd sentences imposed thereon) are set aside and he is acquitied

of the above ¢harges, He be sefl at liberty forthwith, if not mqm:fed ‘

inn any other case. T JV
) - Cosa- -

S o . DHIRENDRA MISHRA/'

S o - - _ S Judge N

b

i,

Flae )
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