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Criminal Apgeal No, 979/2003

1 Harihar

APPELLAN Prasad @ Hari Kewat, S/o Budhsen
Kewat, Aged 25 wvears, R/o Kanchan Dafai
Khongapani, P.S. Manendragarh, Disirict Korea
(CG).
T : * Versus
RESPONDENT State of Chhattisgarh, through P.S. Manendragarh,
Teheil Manendraoarh District Korea (CG),
% - _ _
S Twsen TaTRT TV Py rerTrmi T TTaT 4 2 broew PR
5i3: HON'BLE SHRI DHIRENDRA MISHRA. J.
Shri Abhav Tiwari. Advocaie for the agpellant.
Shri Satish Gupta, Dv. Govi. Adveoate] for the respondent /State.
ORAL JUDGMENT

. Dhirendra Miishra, J.

This appsal is directed against

sentence dated 27-8-2003 passed by ic4

District Rorea in Sessions Triai Ng.

Sessions Judge afier holding the accus

Section 376(2)(f) of LP.C., sentenced I

a fine of Rs.500/- and in default of pay

R 1 for five months.

2. Allegation against the appeilan

fie committed rape with prosecuirix aged 10 vears. Case of the prosecution, in

the judgment of conviction and order of
ned Addl. Sessions Judge, Manendragarh,

34/2002 wherebv leamned Additional

o

bd euilty for commission of offence under
jim to undergo R.1 for 10 years and to pay

ment of fine, to further undergo additional

is that on 20-12-2001 at about 11.00 a.m.
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_ father Chotelal (PW-2) was aiso 1

brief, is that the prosecuirix -along

attend caii of nature towards ground| of Bhavankar C.1H.P. No.3 Khongapani.

with her cousin (sister) Pooja had gone 1o

At

that time the appeliant came there zind vaped tiie prosecutrix. The incident was

communicated by Pooja, a 314 ve
whereupon Munni (PW-3) and her b
the place of incident and saw the p1
Laier thé prosecutrix informed Mum
(Ex.P/8) was lodged by father Chot
freatment to S.E.C.L. Hospital, ¥
Centre, Manendragarh where fady D
her and.gave her report of Ex.P/11. +
Ex.P/7, spot map of ExP/10 was
appareis of the proéecﬁtrix, undera
were taken into possession vide Ex.

Ex.P/9 was registered. The accused

sband Shivnath (PW-4) immediately went {o
bseculrix Iving in an unconscious condition.

i that one person has forcibiy raped her. Her

formed and after his arrival, Dehati Nalishi
al (PW-2). Prosecutrix (PW-1) was sent\_for
ongapani and thereafter to Primary Health
. (Smt.) N. Yadav Rohan (PW-11) examined
Vagina slides were taken into péssession vide
also prepared by Halka Patwari, Wearing
ar, petticoat stained with blood and semen

/6. On the Dasis of the Dehati Nalishi, FIE of

was arrested on 23-12-2001 vide arrest memo

of Ex.P/13. Test wientification parar:'le was conducted after arvest of the accused

bv Executive Magistrate R.K. Shriy

her sister Anuradha @ Pooja correct]

astava (PW-9) in which the prosecutrix and

v identified the appellant.

3. After completing investigation, charge sheet was filed in ihe Court of

Tudicial Magistrate First Class, Mangndragarh, who in tarn commitied the case to

the Court of Sessions Judee, Ambikapur and the same was received on iransfer

for trial by the learned trial Court.

Charge under Section 376(2)(f)

of the 1.F.C.

was framed against the appeiiant who abjured his guilt, ————
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“ébmdcted and sentenced the accused/y

5. There 18 no dispute that the pi

4. Prosecution in order 1o estab‘l‘Lsh the charge against the accused/appeilant

gxamined 12 witnesses in all and il

reafter statement of accused was recorded

under Section 313 of the Cr.P.C. in which ihe appeilant denied the circumstances

appearing against him in the pro&eciition case and pieaded. innocence and faise

implication. However, iecarned triai

Court after hearing the respective partics,

ppeliant as mentioned above.

osecutrix was a 10 vears old gitl. T is also

L. ., - ie s . . ~ s 5 "
not m dispuic that on medical exXampnation it was found that the appetiant was

capable of committing intercowmse i

ind that the test identification parade was”

conducted by Executive Magistrate TK Shrivastava and at that time five other

persons were mixed with the appellanf.

6. Learned counsel for the app

cliant submits that the report was lodged

against an unknown person and the appeliant has been prosecuted in tiis offence

only on the basis of test identificatid

n parade in which the prosecutrix and her

sister identified him as. perpetrator of] the offence, though the identification itself

is doubtiul because details of the per
identification parade has not been 1
further submits that the appeliant is 4
irial Court while imposing the senie]
appellant and accordingly, some less

him.

7. On tite other hand, learned ¢

mamner in which the offence has bed

-

jons mixed with the appellant at the time of
mentioned in the identification memo. He
.25 vears oid young Doy and therefore, the
ce ought to have considered the age of the

er punishment ought to have imposed upon

punsel for the State submits thai the brutal

n committed upon a 10 years’ oidh giri has
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been established by the prosecuiriy and considering the manner in whicli the
offence has been committed, no Iepiency is warranted and the tial Court has

rightly convicted and sentenced the agcused.

| | .
8. I'have heard learned counsel for the parties.
4 - e iy . . ) o
) .10 estabhish the charge apainst the appellant, fhe prosecution has
i _ examined the prosecutrix (P.W. 1)), the victim of the offence, complainant

Chhotelal (P.W. 2), the father of the prosecuirix, Munni (P.W. 3), aunt of the
- prosecutrix, Shivnath (P.W. 4), uncl§ of the prosecutrix and Dr. (Smt.) N. Yadav.,

Rohan (P.W. 11), who has examined |the prosecntrix afier the incident.

16. P.W. i1 Dr. (Smt.) N. Yaday Rohan has stated in her deposition that she
S B T : 1 41 ’ =i T

had examined the prosecuirix on 20-2-2001 and has found that SSCOI’ICIHI’V SEX

characier of the prosecutrix were hot fully developed, however no signs of

injurics were found on her person. She was complaining pain in walking and urine
and bioocl stains were present over fier private parts and thighs. A cloth’ 8 pad
stained with blood oozed from her private part was given to S.E.C.L. Hospital.

S Her internal examinaiion was condlucted after administering anesthesia. On

examination, her hymen was found forn, vagina was full of bioodiand compiete
perincal tear from vagina was prekent involving rectal mucosa and external
sphincier were also involved. Injury was of size of 5 cm in length. Blood was
oozing from the sides of injuries andjhymen. Sweiling and reddishness both were
present. Vagina tears on right side it size of 2 cm and on Ieft side in size of cm
were presont. Corners of tears were gwollen, tenderness was present. On removal

of clot acute biceding was present flom edges. Two slides were prepajfd from
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agina and rectum; the same were handed over to the concerned Constabie, after
sealing them. Injuries were repaired [in unconscious condition of the prosecutrix.
She has given a positive opinion dpoui the rape and has stated that definite

symptom of peneiration is present. '

Li.  Tie trial Court after preiinlinary examination of the prosecutrix has
recorded her statement without administering oath. The prosecutrix has stated

that she identifies the accused, th()ufn she does not know his name, who is a

résident of Kitongapani. She had gone o attend the cail of nature at about 10.00

10 11.00 am. ‘At that time the accused caught hold of her, gagged her mouth and
after throwing her inserted his fingef in her ureﬂu:q as a resuit of which blood
started oozing from her private part. | Thereafter he inserted his penis and kept it
inserted for sufficient time. Her younger sister aged 2 - 3 vears was present at
that time and théreaﬁer the accused wient away from there. Her sister went to her
home running and narrated the incidgnt to her maternal uncle Shivnath etc. He
came to the place of incident and togk her to home. Her father was also called
and thereafter she went with her fafher to the Police Station and from Police
Station 10 Manendragarih Hospital where she was examined. In the cross-
examination she has stated that she hiad scen the accused on the date of incident
and thereafter she saw him in the Court and in between she never saw him.

Identification of the accused was|conducted in the hospital and in that

identification her sister Pooja had said that the accused is the same person who

had committed rape. She has er stated that she is aiso idemtifving the

accused. She has aiso stated that at the time of incident the appeliant was wearing

&)
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banivan and fuil pant. The incident
pubiic,

1z, PW-9 REK. ‘Shriﬁfastava, E

|x “dentification parade the accused was

@

of test identification. However, the
report. The version of the prosecutrix
of PW-2Z Chhotelal -father, FW-3 M

whom have stated that on the date

13.  Thus, from the evidence of ab

her sister Pooja and both of them hs
towards him, which has been recorde

A L L . < s .
He has further stated m cross-¢xaming

prosecuirix has been raped and thered
they found that the prosecutrix was Iy
she was taken to the Police Station an

of the prosecuirix is aiso corroboraie

that the prosecutrix, who is aged 10 4

the accused in the test identification p
Executive Magistrate, on 23-12-2001.
accused correctly on test identificatio

PW-9 R.K. Shrivastava. The proseci

occwred beside the road, which is used by

Kecutive Magisirate, has conducted fest

correctly identified by the prosecutrix and

d identified the accused by pointing finger
d in the test identification report of Ex.P/2.
tion that 4-5 persons were mixed at the time
(ctails of persons are not mentionsd in the
(P'W-1) finds corroboration from staiements
funni-Aunt & PW-4 Shivnath-uncle, ail of
of incident Pooja came and informed that
fter when ﬁze}f went to the place of incident
Fing in unconscious condition and thereafier
d subsequentiy o the hospital. The version
d bv the statement of PW-11 Dr. { Smt.} N.

Yadav Rohan, who has found the injufies described in the foregoing paragraphs.

ve witnesses, it is established bevond doubt
pars, has been raped, as a result of which she
sustained gricvous imjuries over her private part. The prosecuirix has identified

arade conducted by PW-9 R K. Shrivastava,

Her sister Pooja has also identified the

n parade as is evident from the statement of

pirix has also identified the accused during
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trial in the dock. Thus, on the basis

hf above evidence, the identity of the accused

as perpetrator of the offence is estaplished beyond reasonabie doubt. Thereiore,

in the considered opinion of this

urt, the trial Court has not commitied any

iilegality in holding the appellanf gpilty of committing rape with a 10 years old

prosecuirix and conviciing and senfencing him under Section 376 (2)(f) of the

-~

LP.C.

i4, So far as the sentence is cancerned, as per Section 376(2)({) of LP.C.,
3

minimum sentence to be imposed upon the offender is 10 vears. Looking to the

L3

age of the prosecutrix and also congidering the manner in which the offence has

been committed and the injuries suftained by the prosecutrix because of sexual

intercourse, there is no adequate readon for making any concession in awarding of

sentence as the accused has been sfntenced with minimum sentence prescribed

under the iaw,

15. 1In the aforesaid circumstandgs, the appeal being devoid of substance is

dismissed. . _ — g
. DHIRENDRA MISHRA
D e L
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