HIGH C@ﬁRT OF CHHATTISGARH, BILASPUR
Criminal Appeal No.625/2003

|

APPELLANT - Fagnu Singh s/o Sunher Gond
| . : agqtl about 32 years, R/o village
Satai Patera, P.S. Rangakhar,
Digtrict Kawardha{CGQG)

_ Tersus

RESRONDENT . Stgte of Chhattisgarh,

Thyough P.S. Rengakhar, District
Kavardha{CG)

°

DB: HONBLE SHRI L.C. BHAD|DO &
- HON'BLE SHRI SUNIL KUMAR SINHA, JJ.

Appearaunce: . _
_ | Shri K.8. Singh, Counsel 1#’01" the appellant,
R _ ' Shri N.K.Mehta, Panel Layyer for the State.

' ORAL JUDGMENT
{20.]12.2007)

Following judgment of the|Court was passed by

L.C.Bhades, J.

{3;3 This appeal is directed against the judgment of conviction

and order of sentencf dated 25.10.2002, passed by the
| Additional Sessions Judge(FTC}‘, Kawardha in Sessions Trial
\‘\ . No.89/2001, whereby the learned Additional Sessions Judge

- i after holding the acchised/appellant guiity of the offence
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years were sleeping in

“accused/appellant disg

under Sections 302 & 451 of LP.C. for committing murder of

Mahasingh, sentenced him to undergo imprisonment for life

and to pay a fine of Rs

pay a fine of Rs.200/ -,

S00/-, in default of payment of fine
for 1 mouth; & R.1. for 2 years and to

in default thereof to further undergo

R.I. for 1 month respectively. Both the sentences were

directed to run concurT

enily,

The case of the prosecultion in brief is that in the intervening

night of 21t and 22nd
p.m. when Mahasingh

of March, 2001, in between 11-12

- (since de'ceased); his daughter -

Milabai (PW-3), his sofn- Chaitram (PW-6) aged about 13

Fagnu Singh came the

Mahasingh enquired as

PW-3~ Milabai woke up
the house and started

ﬂ:zeir_' house, the accused/appellant-
e and called Mahasingh, on which,
to who is there? In reply thereto, the
losed his name. In the mesnﬁme,
The éccused /appellant came iﬁside

talking to Mahasingh, his father-in-

law. When the accusedl and the deceased were talking, the

accused picked up a

N axe, lymg near the hearth and

attacked on the hea&i of Mahasingh for 2 times and

. thercafter he ran away|

accusedfappellant, Mal
— Heeralal and PW-4-
result of the attack
Mahasingh sustained

On the attack;béing made by the
hasingh raiséd cries, therefore, PW-2
Kehafsfngh came on the spot. As a
made by the accused/appellant,
njury on the right side of the head
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- geeurrence under Ex.J

report under Ex, P/9,

and ear and blood stdrted oozing out of the injury.

The

villagers namely- Chamirusingh{(PW-5) and Kangalsingh (PW-

7) also came there.

(PW-2} in the night its

Mahasingh was taken

The matter was reported by Heeralal

L1f to the P.S.Keranar under Ex.P/2.
to the Police Statiod, thereafter, he

was taken to the hosgfital where he died while undergoing

the treatment, thercfo
sent by Dr. R.K. Buoy
Panchas, inquest on i
under EX.P/ 3. Blood ¢

peace stained with blo

by tl}e Investigating Of]
by Halka Patwarl.
accused/ appellant "gaxw
basis of which, the

e, the merg intimation Ex.P/1 was
s (PW-1).
he body of Mahasingh was prepared

After giving notice to the

tained soil; plain soil and one wooden
bd were also seized from the place of
/4. Site plan (EX.P/ 3) was prepared
Acer. Site plan (Ex.P/6) was pre?ared
While in the police custody, the
e his memorandum (Ex.P/7}, on the

axe was tecovered under Ex.P/8.

Postmortem on the bpdy of Mahasingh Was-conducted' by

Dr. R.K.Baxi (PW-9). Ife opmed that the cause of death was

coma, as a result of Jlead injury. He prepared postmortem

R.K. Baxi, who after|
(Ex.P/10) and opined

The axe in question was sent to Dr.
examination of the axe gave report

that the injury found on the head of

the deceased-Mahasingh would be caused by the axe in

question. When Mahasingh was sent 10 the Community
Health Centre, Kawardha, Dr.M.R.Deshpande {(PW-10)
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examined the injuries

X-rays of the head ir

Ex.Pf12
C.H.C.Kawardha. The

was

Raipur from where rep

prepared

ond prepared injury report Ex.P/11.
juries were taken and x-ray report
by the Medical

seized articles were sent to F.5.L.,

officer

hrt Ex.P/ 15 was received.

After completion of the usual investigation, charge sheet

filed in the C

ourt of Chief Judicial Magistrate

Kawardha, who in tura.committed? the case to the Sessions

Judge, Rajnandgaon
Sessions Judge receive

The prosecution in o]

from where, the Jearned Additional

d the case on transfer for trial.

~

der to estabhsh the charges against

~ the accused/appellant exammed as memy as 13 witnesses.

The statement of the gaccused/appellant was recorded under

Secﬁon-SlS of the Cofle of Criminal Procedure, in which, he

denied the
prosecutlon emdence
Milabai and Chaitrar

the last rites ceren

mateﬂcl appearing against him in the

and stated that his ‘Wlte sister of
b had died and he -could not perform

bny of his wife, therefore, they have

 implicated him in a fflse casc:

The learned Additiohal Sessions Judge after hearing the

counsel for respective parties convicted and sentenced the

accused/ appellant ag

aforementioned.

We have heard Shii K.K:Singh, learned counsel for the

accused/appellant

Lawver for the State.

ind Shri N.K.Mehta,

learned Pancl




o

e e | feet g
¥ aifry JRw

i\

At the outset, Shri K.K.Singh, learned counsel for the

accused/appellant has

Mahasingh.

Moreove

not disputed the homicidal death of
f, PW-3- Milabai, daughter of the

deceased and sister-iff-law of the accused,’ appellant has

categorically stated thaLt the accusedappellant attacked h@/

father-Mahasingh with
téstimony of Milabai is-

of Dr. R.K.Baxi (PW-9)

an axe on his head. - The said oral-
Cortoborated by the medical evidence

who conducted postmortem on the

body of Mahasingh. He has stated that on 24.3.2001, he

was working as a Medical Officer in Government Hospital

Police Station -Reng

'Bodla, on that day at gbout 1.30 p.in.; -on the requisition of

ar, he conducted postmortem on the

“body of Mahasingh and noticed the following injurics :

i, an injury on the tlight side of the head in the size of

6cm x 2em X bone d
ii.  an incised wous

infection was pny

eves.
i, on dissection

mandible bones

blood was preser]

Injuries were ante mo

6-12 hours prior to e

- coma, as a result of hel

the injury found on th¢

leep and infection was present.
hd in the middle of right ear and

ssent.  There was bleeding from the

{t was found that temporal and

were fractured into pieces, clotted
f there. _

rteim 111 nature and caused between
ammatlon The cause of death was
ad injury. He has further stated that
head of Mahasingh could be caused
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{7} At the outset, Shri K.K.Singh, learned counsel for the

T father—Ma_hasmgh with

T

accused/appellant has

Mahasingh.  Moreove

not disputed the homicidal death of
f, PW-3- Milabai, daughter of the

deceased and sister-iff-law of the accused;' appellant has

categorically stated thaLt the accusedfappellant attacked h%

téstimony of Milabai is-
of Dr. R.K.Baxi (PW-9)

an axe on his head. - The said oral
corroborated by the medical evidence

who conducted postmortem on the

body of Mahasingh. He has stated that on 24.3.2001, he

was working as a Medical Officer in Government Hospital

'Bodla, on that day at gbout 1.30 p.m.; on the requisition of

Police Station -Rengak

ar, he conducted postmortem on the

| body of Mahasingh and noticed the following injuries

i. an injury.on the

Gem X 2cm X bone (
i, an incised wous

infection was pry

eves,
i, on dissection

mandible bones

blood was preser]
Injliﬁes were ante mo
6-12 hours prior to e

- coma, as a result of hel

the injury found on th¢

ight side of the head in the size of -
leep and infection was present.
hd in the middle of right ear and

ssent.  There was bleeding from the

it was found that temporal and

were fractured into pieces, clotted
f there. _

rtem 111 nature and caused between
ammatlon The cause of death was
ad injury. He has further stated that
head of Mahasingh could be caused
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by the axe, which was -p.x oduced before him. Therefore, in

view of the above ocular evidence and medical evidence, it is
established that the death of Mahasingh was homicidal in

nature,

v

As far as the complicity of|the accusedf ainpellant‘iri crime in

guestion is concerned, thg

of PW-3- Milabai and PW-

place in the mid-night wl

conviction rests on the testimony
6~ Chaitram, ciaught'er,'and son of
d). The mcidé;lt, as alleged, took
hen all the three ie. the deceased

and these two eye-witriesses were present in the house of

Mahasingh. At that tim

=
i

as per the evidence of PW-3-

Milabai, accused/appellant-Fagnu Singh ‘came there and
called Mahasingh, on whikh, Mahasingh asked as to who is
calling? Then the accusedfappellant disclosed his identity

and came inside the housle, thereafter, the deceased and the

accused/ appellant  talked
sudden, he attacked the

father raised cries. The

for some time; and all of a
deceased with axe, on which, his

ncident was scen by her brother-

Chaitram {PW-6), who was present in the house.. The above

testimony of Milabai has
of Chaitram-PW-6.

Learned counsel for thsg
being night, it was not g
accused. He further arg
stated that there was onl)

been corroborated by the evidence

accused/ appellant argued that
ossible for Milabai to identify the
ned that Dr. R.K. Baxi{(PW-9) has

y one injury on the head, whereas,

i
;
[
i

PTO.
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_disputed that the accused

accused would not arise.

‘axe on the right side of {
PW-6- Chaitran} has stated that the accused

Mﬂabal has stated that ‘fhe accused/ appe]laﬂt attacked for

2-3 times and C‘ha1tram

attacked twice, therefore,

. ¥ a
evidence and medical evide

placed on these witnesses.

has stated that ﬂ:{e accused
ere is dlﬁ'erellce;_between ocular

nce, hence, no reliance can be

As far as the question of idqntification is Coﬁceméd it is not

appellant is the. real bzoﬂler—m-

law of these 2 eyéwi‘messes and son:in- -law of the deceased-

Mahasingh.
accused fappellant came,.

Milalbai _(Pw -3) has stated that, when the

hf: sat there for an hour a_nd

talked with her father and ﬂhereaiter, he attacked‘. her father,

therefore, the accused beir
witnesses remained there
natural for them to ident]
stated that she was stang

hands. She has also stat

was burning; therefore, the

As far as the variance bé¢

medical evidence is concg

that the accused/appellan

whereas,

g a close relativé of ﬂlese 2 eve-
for about one 11(%11". ‘It was but
fy him. Moreover, ﬁdﬂabai has
ing at a distance ofi about two
ed that at that time,‘ithe hearth

%llestioﬁ of néi: identifying the

tween Vthe ocular ev_idence and
rned, PW-3- Milabai has stated
-Fagnu attacked herfather with

he head on ear for three times,

attacked twice,

cross-examination has s

‘Even mjzgh PW-9, Dr. R.K. Baxi in his

ted that there was only one

I
A
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| became blackish. Therej

.\ Milabai informed him t

injury, but in para 3 of
the time of postmortem,
. the right side of head in

his evidence, he has stated that at
he saw that there was an injury on

size of 6cm x 2cm X bone deep. He

has also stated that thiere was an incised wound in the

middle of the ear. In fact, he examined the injuries after

examination by Dr. M.R,

that there were 3 injurig
insizeof 2emx 1 cm x b

%1@6:dﬁ1g was stopped.

Deshpande (PW-10), who examined

4 = the injuries in the first instance and has categorically stated

s i.e. (1} a wound on the right ear
pne deep, margins were regular and

(2) a wound was present on the

external car horizontally] placed in a total width of 2 cm in

length, cartilége was cu
wound above injury No.4

x Y2 cm, cartilage was

(PW-10) he saw 3 injuri
the area of right ear. k&
attacked the (iecéased
examination Dr. Deshpa;
there is no variance |
medical evidence. Mor
Milabai and Chaitram inj
cannot be doubted. As
on hearing cries came

Keharsingh has stated 1

- reguiar margins were there (3] a
on the external ear in size of 1 cm
but, margins were regular (4) eyes
fore, in view of Dr. M.R. Deshpande
s on the right side of the head in
appears that the accused/‘ appellant
repeatedly at one place. Oon
hde noticed 3 injuries. In this way,
petween the ocular evidence and
over, being midnight presence of
their house was but natural and it
pef their evidence, other witnesses
immediately on the site, PW-4
hat when he reached on the spof,

hat Fagnu has attacked his father

PT.O.
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and ran away, PW-2 - Hiralal uncle of these witnesses and

A - ~ brother of the deceased hap stated that at about 1 p.m. in
the night, he heard the cries and went to the house of his

brother, where, Milabai and Chaitram, daughter and son of

P ' the deceased were prescx;t' and they informed him that the
e ) . accused/ appellant Fagnu has attacked their father. Hiralal
* jf(]PXR.?EZ] lodged report Ex.Pf2 in the Police Station at about
¢ 2.15 p.n:[. on 22.3.2001, in|which, name of the accused as
assailant has been mentioned, therefore, fiom the evidence
of Hiralaly FIR Ex.P{2 |and the e¢vidence of PW-4-
Keharsingh, it is established that they were .jmxt.le‘diatcly
informed by Milabai that {the accused .'Fagnu Singh had
attacked their father. ({n account of their evidence,
evidence of Milabai and Chaitram stands corroborated.
Moreover, the accused{ apgellant being a son-in-law of the

deceased, there is no reason| to implicate him in a false case,

leaving the real' culprit. |The accused/appellant in his -
statement under Section 313 'of Cr.f’.C. has stated that as
his wife, daughter of Mahasingh and sister of Milabai and
Chaitram had died, as he fould not perform the last rites
ceremony of his wife, that iy why, they have implicated him
~ in a false case. '
{L2) The defence put forth by the¢ accused in his statement is not
\ plausible. Moreover, no sych cross-examination has been
affected to PW-3-Milabai and PW-6- Chaitram that they

. have implicated ﬂle accused in a false case because he had

PT.O.
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Investigating Officer and
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(14)

N, proved.

not performed the last rites ceremony of their sister. This is
- the belated defence afd afterthought of the accused,

therefore, this defence canot be believed.

Learned counsel for the

the axe in question w
accused under Ex, P{8, |
whereas, PW-6-Chaitray
snatched on the spot
Houbtful, ~ Without going

L] 3
axe, other ocular evide

Chaitram, Hiralal and

discussed earlier, it e
accusedf appellant in crig
Learned counsel for the
prosecution has not com
the accused regarding hi
the accusedf apﬁ;ellant

intention to cause his d
the close relative, berag

the prosecution has not

accusedf appellant argued that the
.other 2 witnesses have stated that
a; seized from the House of the
pased on the memorandum Ex.Pf7,
1 has stated that the axe was
itself, then tlfe recovery becomes
» into the merits of recovery of the
nce of PW-3- Milabai and PW-6-
Kcharsingh, which has been
stablishes the éomp]ici_ty of ﬂle
ne in guestion. '

accused/appellant argued that the
e with clear cogent evidence against
s moﬁﬁe, it is not established that
attacked -the deceased with an '
cath, It is true that the accused is
a son-in-law of the deceased and

come forward with any motive of

the accused to cause death of Mahasingh, but it is a settled

law that when there is clear cogent evidence regarding

attack, question of motive becomes irrelevant even if it is not

PTO.
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| {18) Now coming to the intention of the. accusedf appellant, the

[16)

jintention' of the accused
;availablé on record, show,
whlch the attack was m
: In pr
éufid the axe as an weap
deceased on right side of
sku]l bone and mandible
:piecés and thereafter, he
died while undergoing 1
within a peria& of 3 day

;attack was made,

iaccused} appellant to cay
large.

As far as the comvictio
concerned, even though,
establish that the accu
deceased after making pr
to commit offence punish

accused/ appellant entere

can be inferred from the material
ng the nature of Weapon used, by
ade, part of the body where the
Lsent case, the accused/ appellant
on of offence aﬁd he attacked the
his head on parietél 'rcgion, the
bones were fractured into mary
was taken to hospital, where he
he treatment on 24.3,2001, 1.e.
s, the:r'efor'e, the intention of the

1se death of Maha;singh was writ

h under Section 451 of IPC is
there is no c¢lear cut evidence to
sed went to the house. of the
cparation i.e._house-tress in order

able with imprisomment. But the

i the house of Mahasingh in the

mid-night and he attacked the'deceased with axe, this

conduct of the accused
accusedf appellant trespa

to commit crime., Ther

| establishes the fact that the
ksed the house with an intention

efore, the .accusedfappellant has

rightly been convicted anfl sentenced under Section 451 of

1PC.

PT.O.
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il?] For the forégoing reasl.ans., e do not find any ﬁre@lmity or

nfirmity in the judgment

substance in the appeal an

of the trial Court. There is no

1 the same is dismissed.

“sdl- o T  sdl-
) L.C.BHADOO =~ ' ~ Sunil Kumar Sinha
Judge - Judge-
% L - R
sunita )
% -
. PT.O.




