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Criminal Appeal o, 854 of 2004

APPELLANT : ' Ramdev S/o Lalsai,
iN JAIL 1 Aged about 21 vears,

Qccupation Labour,
',/’ . ‘ K/o Lamori, P.S5. Basantpur, Teh.
Pal, Distt. Sarguja (C.G.)

Versus

RESPONDENT - ¢ |  The State of Chhattisgarh,
Through: S.H.O. P.S. ‘Shankarcrarn
@ ' ' Distt-Sarguja (C.G.)

‘Prfjsmﬁ‘
r. Abhay Tiwa i, ldgarned counsel for appellant. _
“\/h Sudhir Bajpai, Dv. G.A. for the State/respondent.
CRRAL JUDGMENT
31% May 2007)

Dhirendra Mishra, J

. This appeal ﬁﬂdﬁr Section 3?4(2’) of the Code of Criminal
Procedure is directed agaihst *ihe judgment of conviction and order

-
ey
uﬁ

L entence dated 300 wsptemb&r 2004 passed mn 5.T.No. 136/02
h whereby learned Second | Additional Sessions Jud dge, Ambikapu

has canvictﬁd the appellapt under Sections 342 and 376 (2)(g) of

the Indian Penal Code anfl sentenced him to undergo R.I. for one

© T ¥year, to undergs R.1. for 10 yvears and pay a fine of Rs.50,000/-,

respectively, in default of] payment of fine to further undergo R.L

3 } ears, . ;

10T 4
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2. Allegation against the appellant and another co-accused
2 o fe]

Anik Kodaku is that on 18.12.2001 at about 6.00 p.m. they
kidnapped 18 years old girl of viliage Mahadevpur on the gunpoint,

kept her in their captivity for tw hours and in between gang raped

her. Co-accused Anil who is a jfivenile offender, was prosecuted in

)

the Court of Juvenile Jus

£

ice Bgard. It is alsc not disputed that in

connection with an incident of] the same day, the appellant was
2 prosccuted for commission of dacoity under Bection 394, 597 of

.

we TPC and in which he stands ponvicted,

i
od

Case of the prosecution,] in brief, is that the prosecutrix

w

resides with her {ather. On 18]12.2001 when she was present at

her home.  The appellant alofig with Harinath Pando, Devioop

-y

Pando and 3 others came to Ner house and disclosed that they

belonged to naxal party. They|tied both the hands of her father

with & towel Seeing this thie piosecutrix ran towards Dutai

Yadav’s house whereupon two ¢f the offenders chased and caught

her and took her towards fores{ threatening that she shall be shot

at if she shouts. After taking h4r to the forest they had thrown her

on the earth and raped her inlturn. They detained her there for

7
v

two hours. After the mncident she returned home and narrvated the

incident to her father and the vi{llagers. Both the accused persons

- 41

the villagers. Later on, they were known as Anil

and Ramdev. On the followinlg day, First Information Report o

j J—

: Ex.P ¢ by her father in the Police

/1 of the mncident was Igdge

PRTARLTN . . |
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Sessions Judge for tria

‘accused Persons exarnyg

~of the Cr.P.C, in whicl

Station Basantpur. Shg

Manju Ekka for medics
gave a report of Ex.P/]
prosecutrix was taken 1

vaginal secretion wej

Undergarments of the

possessions vide Exs.P/
for chemical examinatig

vide Ex.P/ 10,

was referred to a lady doctor namely Dr.
] examination, who after her examination
6. During investigation, petticoat of the
1o possession vide Ex. P/ 11, Slides of the
- prepared  and  seized vide Ex.P/S.
accuse persons were also taken into

3 & P/4. All the seized articles were sent

)

n to Forensic Science Laboratory, Raipur

4. After completing iérwestigaﬁon charge sheet was iiled in the

Court of Judicial Magist

committed the case to

and the same was reg

5, Prosecution in of
statement of the accuse

against him in the Proy
false mmplication. He 1
had a dispute with the
Were Siﬁﬁpmg in the ho

they were caught.

rate First Class, Ramanujganj who in turn
the Court of Sessions Judge, Ambikapur

feived on transfer by learned Additional

cler to establish the charges against the
Thereafter,

1 Ramdev was recorded under Section 313

ined 14 witnesses in all

| he denied the circumstances appearing
%ecu‘ii@n case and pleaded innocence and
as stated that Devroop and Harinarayan
complainant, on the day of incident they

use of Bifan Pando and due to animosity
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G, After hearing coungel for the respective parties, learned trial
Court convicted and (sentenced the accused/appellant as

mentioned above.

s
{

L
&

carned counsel fof the appellant submits that the appellant

has been framed in the apove offence out of animosity; he is a poor

Jonaad
"

abourer and somehow garns his livelihood by labour. The tral
Court has convicted the jappellant and sentenced him tc undergo
tmprisonment of 10 yeais and also imposed fine of Rs.50,000/-,

which is too excessive angl harsh.

© 1

8. Reliance is placed| on the judgment of Hon'ble the Apex

Court in the matter of Haju Vs. State of Karnataka reported in

1994 Cri.L.J. 248 and il is argued that counsidering the age of the

accused, even if the cojurt reaches to the conclusion that the
PRI, e ot e ks <aThdle meamarted . R DD .
ccused/appeilant has bgen rightly convicted, some consideration

in imposition of jail sentefice and fine may be given.

9. On the other hand| learned counsel for the State supported

the immpugned judgment df trial Court.

10. 1 have heard leajned counsel for both the parties and

perused the impugned juflgment as also the record of trial Court.

11. The prosecutrix hds lodged the report of Ex.P/1. She has

been examined as P.W.1} The trial Court assessing her age as 16
2 A
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vears recorded her staterhent w ;thou‘t administering r:)ath. She has
stated in her evidence that the incident is of last vear when she
was at home along witl her father Balbir and brother Shivnath

Yadav. Anil; Ramdev, H n"iﬂa:fajfaﬁ, Devroop and Jagdish came to

! their house and enquirgd about owner of the house, Whmeu pon
her father told them tha‘; he was the owner. Tﬂf ceaiter, they tied
both the hands of her father from behind and staftﬁd beating him.
They demanded money dn the threat of shooting him and claimed
themselves belonging 1o he party (Naxal). Seeing this bh:: started
weeping, on which they hssaulted her twice with club sayiﬁg that
she is making noise. She ran away from her house, upon which

the appellant and Anil chased her, she ran towards forest rivulet

passing through the houge of neighbour "’\/Iaﬂomr howeve hc was
not in his house. Both 4¢f them caught her near the rivulet. They
| ,, - took out her clothing arjd warned her of making noise otherwise
they will shoot her. She has further stated “firstly, Ramdev, who is
present is the Court and whom she saw for the first time on the

date of incident, caughtlhold of her and Ramdev torn her pant.”

However, she did not |narrate the actual act despite being

repeatedly asked and cl Limed that whatever has happened, she

1, e £

has already disclosed opgnly. She further stated that after Ramdev,
| Anil also did. After the ifjcident she becamne unconscious and after
regaining consciousness |she came back home at about 8.00 p.m.
and 119&&"816& the incidenft to her father that Ramdev and Anil had

caught hold of her near [the rivulet and robbed her honour. AT?&&
Lahe
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accused persons remained in the house of Bifan Pando ﬁuuug}}om

- to Bai
" Manju

‘report of E 0/1

the night, however, Rajna

the three of them at abou

Fam

lamdev were apprehendefl
the report. She has fux
Ekka who had exa
cross-examined by the pr
She al
his penis into her vaging

»enis info her vagina and
I . S

and they had detained hdr in forest.

—— 1
twice. She has

t:j.l
o
A
iy

examination-in-chiefl Iz

suggestion that accused

that the appellant and his accompli

d by the poli

them were armed with daz

1

oot

1

with towel, his daughter w

counsel, in which she

o be naxals and demanded money.

e of neighbout to bring money.

rayan, Dashrath and others had caught

4.00 in the morning. Amnil, Jagdish and

at the house of Bifan, they were taken

cantpur and ﬂzereTﬁez, Rajnarayant and Dashrath lodged

ther stated that she w as taken to Dr.

mined her. She was dﬁcla:fﬁd hostile and
bsecution, upon which she ad mh:b:u the
50 stated that the accused had msﬁf‘iﬁd
h, both the accused had inserted their
they did so forcibly withouit her consent
Both of them had repeated
been cross-examined at length '!}3 the
has stuck to her version of
ied  the

 paragraph 14 she has den
gl

+

fersons did not rape her and has stated

e had torn her pant, which

father of the prosecutrix, has stated that
bthers had come to his house, some of
da (clubj, they were claiming themselve

They had tied both his hands
as present in the house, he sent his son

Thereafter,

appellant
N
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Ramdev and Anil started chasing his daughter and by chasing took

her towards forest. They

untied him only when Rs.200/ - was given

to them. Cut of fear he dlept in the house of the neighbour. In the

morning when he returped his house, he met his daughter near

his house, who told himh that the thieves had taken her towards

forest and both of them
Baikuntpur had come b
Thereafter, they caught
Rape was committed b
daughter. In the cross-

lodge the report out of

had raped her. Eight to ten persons from

cfore dawn and made eizquiﬁes from him.
the three from the house of Bifan Pando.
y Anil and Ramdev as informed by her
bxamination he has stated that he did not

fear as the accused persons belonged to

-party and they had thredtened him not to report. He has admitted

that he did not make nojse when his daughter was being chased by

two persons and did ndt raise alarm because he feared that he

would be beaten. He aldo did not go in search of his daughter out

2.

of fear. He has admifted that he did not recognize accused

Ramdev and Anil sincd before,

PW-6 Ramnarayan Singh has

stated that he recognized Ramdev and Anil as also the prosecutrix.

He calls Balbir Mama i1} village relation. They had reached from

Baikuntpur to Mahadevpur in the morning and had gone to the

house of Balbir who infgprmed him that his daughter was missing

since evening, she was faken by accused Ramdev, who had raped

her near forest and left

caught by the villagers

to Baikuntpur. He has

her thereafter. The accused persons were

thereatter. He and others had taken them

been declared hostile and cross-examined
o o
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prosecution in W

He has furthes
before them that Ramdey
left her thereafter. PW-4
accused persons claimin
rice and money from thy
examined the ‘pmsecun*ix
given her report of Ex.P/
torn, abrasion was pres
fingers she was complais

3

present on her back

examination of her vaginp

hich he has admitted his statement of
stated that the prosecutrix had stated
and Anil had raped her near forest and
Dashrath Khairwar has also stated that
y themselves to be naxals used to collect
PW-14 Dr. Manju Ekka has
after the incident on “G 12.2001 and had

: V]Lag s

L6. She had noticed that her hymen was
cnt on her vagina, on i meﬂmﬁ of two
ling excessive pain, abrasions were also
nd she has opined on the basis of

that due to presence of abrasions and

excessive pain, possibility of rape was there. Two slides of - vaginal
>

ecretion were prepared

examination she has stat

gnd given to the constable. In the CrOsS-

cd that swelling and reddishness was not

present on the private palts of the prosecutrix, however, abrasions

inside the vagina and

described in her report.

nearby were present which she has

13.  Thus, from the stgtement of the prosecutrix which is duly

corroborated by the state

that of Dr. Manju Ekka

ments of her father Balbir (PW-2) as also

{(FW-14), who noticed injuries described

above on the private paris of the prosecution, commission of rape

sellants upun tHe prosecutrix is established. —
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14, Now coming to the question of imposition of jail sentence

£

and penalty, so far as argument of

concerned, the manner
other accused person

prosecutrix, demanded

£
kS

counsel for the appellant that

5 a 21 year old boy and therefore, he

hished with a lesser jail sentence is
in which the appellant in association with
| had entered intc the house of the

noney on the gunpoint from her father,

assaulted the prosccuffix, drove her out of her house and

thereafter, after chasigg raped her twice on the gunpoint,

imposition of 10 years
sentence prescribed un
faulted. However, lear
demonstrate any compe

jail sentence.

jail sentence which is a minimum jail
er Section 376(2)(g) of the IPC cannot be
ed counsel for the appellant could not

lling reason for leniency in imposition of

15, In the matter of Raju Vs, State of Karnataka (supra), the

Houn'ble Apex Court CGiESFE’iﬁl‘iﬂg the age of the accused and further

considering the fact that

they could not overcome fit of passion and

committed the offence ¢f gang rape, reduced the sentence to 3

P e |

other co-accused forced

14

vears R.I. However, in the present case, the appellant along with

heir entry in the house of the prosecutrix,

drove her out of her houge on the gunpoint, chased and caught her

and thereafter, brutailly japed her, in these circumstances, | am of

the considered opinior

convicted the appellant

hat learned trial Court has rightly

under Section 376(2){g) of the I?E‘- and
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sentenced him to undprgo R.I. for 10 years. Conviction of the

appellant under Sectioh 342 of the IPC on the finding that the

appellant detained the prosecutrix for twe hours on the gunpoint,

is also proper. Howevdr, considering the socio-economic status of
/

the appellant who is sifited to be earning his livelihood as manual

[

labourer in the villagk background, imposition of penalty of

Rs.50,000/ - is admittegly too cxcessive and the same deserves to

16, In the result, impugned judgment of the trial Court

convicting the appellanf under Sections 376(2){g) and \)4?’ of the
IPC and jail sentence ifnposed thereon, are maintained. However
imposition of fine of Rs.p0,000/ - under Section 376{2}{g) of the IPC

is modified and reduced| to Rs.5,000/ - and in default of pajfment of

fine to further undergo R.1. for six months.

~The appeal is accdrdingly disposed of.

Sd/-
Dhirendra Mishra
Judge
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