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~ Tag Do ' 1 Dakayl
95.'5[ . ucu,\., Shri Parmanand raauja,

aged pbout 21 vears, R/o. Behind

- fay! 1- o 1 T
Nagorfo  Shesh  School, Juna

Bilaspur, P.S. Kotwali, Distt. Bilaspur
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nri Awadh Tripatin, Advocaje for the appellant.

3
A i M h AAAT 3~ T e +
Shri Yashwant Singh, Addl Bublic Prosecutor, for the

XL L}
respondent /State.

Dhirendra Mishra, J.

~

Appellant has preferred this |appsal under Section 374(2) of Cr.R.C.
pas

against the judgment of conviction angl order of sentence dated 22-7-2005 passed
by learned Addl. Sessions Judge, Bilaspur in Sessions Trial No. 113/2005
whereby iearned Additional Sessions|Jndge after holding the accused guiity fi
commission of offence under Sectign 376 read with Section 511 of LP.C.,
sentenced him to undergo R.I for 5 years and to pay a fine of Rs. 300/~ and in

default of ayment of ﬁﬂﬁ to Turther under 20 additional R.1 for one monih.

\
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7. Case of the prosecution, in drief, is that the appeliant took minor

prosecutrix aged 4 vears and attempted
P.W. 2 Smt. Sunita Makhija, mother of
to search the prosecutrix, at that jun
mother v

prosecuirix returned to her

incident is of 1.

cture, the accused Ieft the child

oeping and narrated the incident.

o rape her, as a result of which, she cried.

fhe prosecutrix asked her servant Santoshi

The

The

a IYiakhija, mother of the prosecutrix lodged

the report on 12.1.2003 vide Ex.-P/1. The child was sent for medical examination

to Medical College, Biiaspur, where
medical examination report is Ex. 7/2
prosecutrix was seized vide Ex.P/4. Spqg
accused was seni for medical examin
examined him and he gave report of H
v%ere taken by the Doctor and the same
siides of the prosecuirix were sent fof

Laboratory, Raipur vide Ex, P/11. After

Ir. (Smt.) M. Pandev examined her and

During investigation,‘ underwear of the
t map was got prepared vide Ex.P/5. The
ation, where Dr. PX. Tiwari (P.W.-7)
X, P/6. Vaginal slides of the prosecuirix
was seized vide Ex. P/7. Underwear and

chemical anaivsis to Forensic Science

usual invesiigation, the charge-sheet was

filed in the Cowrt of Additional Chief Jadicial Magistrate, Bilaspur, who in turn

committed the case to the Sessions Cou
transter for trial by learned Additionai S

3. Charge under Section 376 read w

the appeilant, who abjured his guiit. T

1 Bilaspur and the same was received on

ssions Judge.

ith Section 511 LP.C. was framed against

he prosecution in order to establish the

charge against the appeflant examinedl 11 witnesses. Thereafter, statement of

accused under Section 313 of Cr.P.C.

was recorded in WlllCll he denied tl‘{e

cir cumstances appear 1112 agamst him in fiie pmsecunon gvidence anci pieaclea that

he has been ialsel}r 1mpi1c>atect in the

crime because of a transaction related

R L T T T, T T TR R (T S0 o sbim oo e oot
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dispute. Leamned trial Cowt after h

caring lcamed counsel for the parties has

convicied and sentenced the accused/gppeliant as meantioned above.

4. Learned counsel for the appeil
is totaiiv improbabie. The complaina}

report was Jodged after medical e

- submits that there is material imprg

ant submiis that the case of the prosecution
Lnt has denied lodging of the report and the
amination of the prosecutrix. He further

vemnent in the evidence of mother of the

prosecutris which renders her testimpny unreliable. He further submits that in

abgence of slatement of the prose&

uirix, the version of the mother of the

prosecutrix should be scrutinized mstuteiy and from her statement, it would be

gvident that she has made material 1

taking the child, the appeliant took ou

“of the prosecutrix, however, the fact

provement with regard to the fact that after
[ his full pant afier taking out the underwear

that the appeilant took out his fuil pant is

missing in the F.ILR. of Ex.P/1. He fy)

ther submits that even for the argument, i

tiwe version of Sunita P.W.-Z is accepged in toto, she has nowhere stated that the

child toid her that after taking out fher underwear and his own full pant the

accused attempted to penetrate his private part in her vagina and thus there is no

cvidence of atiempt by the appelia
appellant on the basis of conjectures a
5. On the other hand, learned
judgment of the triai Court.

8. We have heard learned counsel

t and the Court below has convicied the
1 surmises.

counsel for the State has supporied the

for the parties.

7. During investigation, diary stajement of prosecutrix has been recorded by

investigating officer, however, after &
to depose and, as such, she was give

based on statement of P.W.-2 Smt. §

itering into the witness box, she was unabis
L) up by the prosecution. The conviction is

ita, the mother of the pmsecunjx as also
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might have scolded her, he went to sho

/

the statement of lady Doctor, who hasﬁ examined the prosecutrix. P.W.-2 Sunita

has stated that on the date of incident
Swati is not in the home, she sent Sant
after sometime that she i3 not traceable,
frightencd condiﬁon. She narrated that
took her underwear and his own full p4
andible from home. The accused lef)
complaining pain and she was weepin
on the same night Padma narrated the i
the next date, she, her husband and K]
Kotwali and she lodged the report of H
examination to Medical College, Bilasy
remind her daughter about the incidg
cxamination, she has stated t‘hat wiile
child toid her that the accused took out
report of Ex. P/1 or in her diary stateme
3. P.W.-3 Ramchandra Makhija,

woke up in the evening, he saw child

a.m. his brother Krishna Kumar was g
a.m. police came to him and asked hi
They both went to police station and
daughter Swati there, Thereafter, report
medicaily examined even prior to the

Krishna Kumar. P.W.-6 Krishna Kuma

in the evening, she saw that her daughter
bshi (P.W.-4) to scarch her, who informed
After sometimes, Sunita came weeping in
ihe accused ook her inside his house and
int. She was crving foudly. Her cries were
her. Her vagina was red and she was
. She narrated the incident to Padma and
cident to her husband-Krishna Kumar. On
Hshma Kumar went to Police Station City
<. P/1. Her daughter was sent for medical
ur. She has stated that thev do not want to
nt as it may affect her mind. In cross-
odging report, she has mentioned that the
his full pant, if this fact is missing in the
it she cannot teii the reason for the same.
sband of P.W.-2 Sunita has stated that he
Bwvatl weeping. Assuming that her mother

. On the next date, in the morning at 8.30

and his wife 1o come to police station.
| found his brother Krishna Kumar and
was lodged by his wife. His daughter was

v arrival with the consent of his brother

T B e N B Rt T VS s A s 0 D e e e TR R R e S L S 5

ing with Swati, thereafter, at about 10.30

 has stated that on the date of incident ai
ident at
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 morning on the advice of father, he o

about 10-11 P.M., Pushpa Devi and Mayva Devi informed him that the accused has

commitied Burakam with Swati, as a

station. Swati was seni for medical

When they returned afier examinati
lodged the report.

9, Learned counsel for the appe

?#’1 as is evident from the evidence

Krishna Kuamr Makhija and only aft
was abrasion in the private part of
commit rape has been registered, whi
the report was lodged on the basis
further submits that the Court below
examination report of the prosecutrix|
has been found on the right side of urﬁ
further argued that no injuries were 1

have otherwise present, had he atten

v

resuit of which Swati is weeping and in the

dged the report. He weni to police station in

the morning and lodged the report in plain papef. Parents were calied m the police

examination before arrival of her parents.
n of Swati, the mother of the prosecutrix

- o~

ant has very much siresscd upon the fact

f IP.W.-3 Ramchandra Makhija and P.W.-6
" the Doctor has given his opinion that there
e prosecuirix, the F.LR. of atiempiing to
h falsified the claim of the complainant that
information given by the prosecutrix. He
has placed much reliance on tiie medical
wherein, abrasion.in size of Z mm x 1 mm
pthra, it éouid be caused by nail also. He has
bund on penis of the appeliant which would

Ipted to penecirate the vagina of a girl of 4

10.  So far as argument of Ieame{i counsel for the appellant that report was

todged after medical cxamination of
count, the case of the prosecution cany
any manner prejudice the fact that th

appeliant involving her daughter ag

the prosecutrix is concerned, onlv on this
1ot be rejected because the same does not in
e mother has lodged the report against the

ed 4 % vears in such heinous crime and

—— T
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defence of the appeliant of false implipation is not acceptable, particularly when
. no apparent reason for such false implication has been cited during trial and the

£~

5

-reason that there was a fransaction reip

injury present over the private part of i

ted dispute is not of such a nature on the
basis of which the mother can involve her own daughter,

ii.  Now coming 1o the next questi dn whether the prosecution has been able to
establish that the appeliant atiempted |to commit rape with the prosecuirix as a
result of which, the prosecutrix susthined injury found by the Doctor in her
medical examination. From the statement of P.W.-Z Sunita, mother of the
prosecutrix which we have reproduced earlier, she has only stated that the child
came weeping loudiy and on being asked, she stated that fhe accused took het to
his home, thereafter, took out her ungerwear and aiso took out is full pant and
then she started weeping loudiy andl the accused left her and she returned
Weeping. She has nowhere stated thaf the child informed her that the appeliant
tried to peneirate his private part info fier vagina and out of that pain she staried
weeping. From the evidence availablg on record, we find no evidence that the

1e prosecutrix was as a result of attempt of

penetration by the appellant. P.W.-6 Krishna Kumar has stated that the accused
tried 10 commit rape with the propecutrix but this statement is based on
information given by complainant Sumita, who has herself not stated this fact in
her deposition. The fact that the adcused took out his full pant is also an
improvement from her earlier statement given in F.LR. of Ex. P/l and diary
statement of Ex.IV1. In these ch‘cuml:rances, this Court is not inclined to accept

the finding of the trial Court that the jprosecutrix sustained the injury, when the

appeliant attempied to penetrate his| penis in the vagina of the prosecuirix, '

therefore, the finding of the trial Court] that the appeilant aftempted to Tape cannot

s = —
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be sustained. However, on the eviflence available on record, tiis Court is
convinced that the appeliant by taking the girl inside the home and making
N indecent act by taking out her underwear has tried to outrage the modesty of the

prosecutrix which is an offence punisilabie under Section 354 of the LP.C.

iz, In the result, the conviction a
376 read with Section 511 of LP.C. i
guilty, for offence punishable undey
undergo R.I1 for 2 vears.

13. Tt is stated that the appeilant i
already compieted the jail sentence of]
directed that the appeilant be set at i

LdAs<.,

nd sentence of the appeilant under Section
set aside and instead, the appeliant is held
Section 354 of LP.C. and sentenced to
5 in jail since 12.1.2005 and as such he has
about 2 years and 4 months. Therefors, it is

berty forthwith, if not required i anv other

sd/-

" Dhirendra Mishra




