IS IR, Faae, NeEy
mm ......................................................... “ 200
NSV UAE (i)
. . . . )

CRTMINAL APPEAL No 232 of 2005

APPELLANT : Sentrhm Kevat, S/o Projaram, aged 36 years,
In Jail R/o Sorhar, P.5. Raradwar, District Janjgir-
Champa (CE)
' Vs :
RESPONDENT State] of Chhottisgark, through Station Honse

Offickr, Police Stafion-Boradwar, Disirict
Janjgjr-Champa, District Janjgir-Champa (C6)
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Present: ' :
Mr. V.C. Ottdlwar, Advocate fgr the appeliont.
Mr. Arun Sao, Government Adfocate for the respondent-State.

ORAL JUDGMENT
(30™ November, 2007)
Per Dhirendra Mishra J:

directed against the judgment of conviction

and order of sentence datel 9.2.2005 passed in S.T. No.393/04 whereby

This eriminal oppeal i
learned Additional Sessions Judge, Sekti has convicted the appellant

under Section 304 (Part T) of Indian Penal Code (for short TPCY) and

sentenced with R.I. for 10 vears and to poy a fine of Rs.1.000/- in default

“of payment of fine to underpo additional R.T. for 3 months.

Case of the prosec
Prasad Chandra is the Secyetary of Baclward Classes Figh Development
Sahkari Samiti Marvadit,
membership. On 27.7.200 ot about 9.00 p.m. the complainant and
deceased Chhoturam were n'gum"d duty of the Bandhwa Pond, which they

hod taken on lease for ste

ing fish. At that time, the appellant went to

i

ion, in brief, is that complainont Balbhadra

thereas, the appellant was removed from ite |
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the tonk, deceased Chhoturan
appellant considering that the al
a quarrel, abused the deceaseq
beating him. He pushed the heq
result of which Chhoturam fell
mounted on him and pushed his
alarm and called the villagers
already dead. The appetant

Motiram, Malakrom & Dhaones

drowning him.

Report of the incident w

Police Station Baradwar. Inque

was abusing the fich thieves and the
puses were directed against him, picked up
| in the name of his mother and started
d of Chhoturam in the step of pond as a
in the pond and thereafter, the appellant
head into woter. The complainant reised
haﬁever by that time Chhoturam was
made exirajudicial confession before

nwar that he has killed Chhoturam by

ns lodged immediately at 22.45 hrs in the

it over the dead body of the deceased was

prepared vide Ex.P-15 in the presence of witnesses. Thereafter the dead

body was sent for autopsy to the Primary Health Centre, Baradwar where

- Br. J Singh (PW-5) conducted the postmoriem and gave his report of

Ex,P—iB. Registration certificatg of the gociety and the order of alletment

of tank on lea;se.by the Collector of ExP-8 & P-9 was taken into

possession. Blood stained weé

appeliant were also taken into possession.

ring apparels of the deceased and the

Seized articles were sent for

medical examination to Forengic Science Laboratory, Raeipur and the

report of the F5SL is Ex.P-35 in

of the deceaged and t-shirt of

which blood has been found in the baniyan

the appellant. The appellant was also sent

formedica examiraTion
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After completing investig

the appellant for the offence
accordingly, the charge was f

prosecition examined 12 witne

ntion, the chaﬁge sheet was filed against
pL nishable under Section 302 of the IPC &
ramed by the trial court. During irial, the

gg9es in all and thereafter statement of the

accused was recorded under Sedtion 313 of the CrP.C. in which he denied

the evidence oppearing against him in the prosecution case and pleaded

innocence and false implication. The oppellant has stated that the

decensed died as he was assaulfed by Bolbhadra and since he was asking

for the account from Balbhad

rg as the Member of the gociety, he hos

been roped in on the basis of [false evidence and he did not make any

confession before the witmess,

Smt. Satt Bai, Nasram Kewat &

He also examined Damodar Prasad Sohu,

#ﬁnup Kumar Bajpai as defence witnesses.

The trial court after hearing learned counsel for the respective

parties, acquitted the appellan

¥ from the charge under Section 302 of

the IPC, however, convicted hi;’n under Section 304 (1) of the IPC and

sentenced him as mentioned in Phra-1 of this judgment. ' .

The only argument urged by learned counsel for the appeliont is

that the trial court has rie.cor'cied a finding in Para 62, 63 & 64 of the

impugned judgment that from ¥
that the offence was not commi
but incideﬁ‘toccurmd as a resul

and the deceased ond therefore

he evidence available on record it is clear
tted with premeditation in a cruel manner
t of sudden dispute between the appellant

, the offence falls within the category of

culpabie hiemicide notT amounTing To Murder and-mEpite of Tecording the

1]
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above finding the appellont

whereas the conviction ought

has been convicted under Section -304(1)

Ffo have been under Section 304 (IT) of IPC.

On the. other hand, iecfimed counse! for the State swppwfed the

impugned judgment.

T have heard learned dounsel for the parties. T have perused the

impugred judgment as also the evidence available on record.

‘Homicidal death of the| deceased is not in dispute. Even otherwise

from perusal of the statement of complainant Balbhodra {PW-!) and also

from the gtatement of Dr. J

dispute ensued between the
quarelling, whereupon the ap
nond, the deceased fell in
decensed and pfessgd hig he
- died and the couse of ded
drowning. Thus, homicidal dea
So far as the involven
concerned, fPém the gtateme
the deposition of Jagnandan
(PW-3), Dhaneshwar Prosad
before whom '}he appellant
kiled Chhoturam, the invelve

established. Even learned cov

Singh (PW-B) it is clear that all of sudden
appellant and the deceased, they started
ellant threw the deceased on the step of
i'he.pcnd, the appellont mounted over the
hd under the water as a result of which he
th of the deceased was asphyxia due to
th of Chhoturam is established.

ent of the appellont in crime in question is
h+ of witnegs Bolbhadra (PW-1) as also from
Jaggu Shrivas PW-2), Lakhanlal Chouhan
athore (PW-4) & Dileshwar Rathore (PW-T),
has _rﬁade extrajudicial confession that he
nent of the appellant in crime in question is

nsel for the appellont has; not £t§ggt%ci_ this

prraer

U&'ZPB‘.— T
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' Section 300 of the TPC. _Howéva

From the deposition of
evewitness of the incident, it is

sudden when the deceased wad

Balbhadra Prasad (PW-1), who is only
clear that the incident occurred dli of &

abusiﬁ_c} the fich thieves, the oppellant

coﬁsideﬂihg that the abuses wdre directed towards him picked up the

quarrel, initially both were angc:ied in verbal exchange and ultimately the

appellant lifted the deceased
tank as a result of which he fe

over him and pressed his head

pd smashed his head against the step of

in the tank and thereafter he mounted

Fnder the water ag a result of which he

died. Thus, from the evidence off this witness it ig clear that the offence

" wes commited without premeditfrtion in sudden fight in a heat of passion

uron a sudden quarre! and the dame is coverad with the Excention-IV of
. [

r, considering the act of the appellant in

mounting over the deceased while he fell in the pond and pressing his head

under the water, the intention

deceased can be zafely inferrec

of the accused to couse death of the

é.nd_ the trial court has rightly held that

the offence committed by the ﬁpﬁeﬁ!aﬁ? is culpable homicide not

amounting to murder and the sajne is punishable under Section 304 (1) of

the IPC.

In the result, there is nomerit in the oppeal, the same is liable for

dismigsal and it ig accordingly digmissed.
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< Judge
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