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APPELLANT Rajidesp Udia, Sfo Baldeo Udia, aged 28

{Criminal Appeal unds
Division Ben

rlon’bie Shri Bhadoo &
- Hon'ble Shri Sunil Kumar Sinha,

ch:
L.C.

{in Jail) - yeays, Profession Riksha Driver, R/o Trimurty
Nagar, Kapa Station, Fafadih, Raipur (CG).
-Versus-
RESPONDENT - tate of Chhattisgarh

pr Section 374(2) of the Cr.P.C)

o

31-8-2007 B
Shri N.L. Soni, counsel for tt
. Shri Sudhir Bajpai, Dv. Govt

L.C. Bhadoco. J

The accused/appellant has }
conviction and order of sentence

held guilty under Section 302 of th
of Shrawan Kumar and sentenced
oay a fine of Rs.1,000/-, in default
two rﬁo‘nths.

in the evening Shrawan Kumar (s

Orai judgment dictated on déis.

house. At that time, the accused'¢

e appellant. |
Advocats for the State.

preferred this appeal against the judgment of
dated 30-1-2002 passed by the Spscial

Judge, NDPS, Raipur, in Sessionls Trial No.427/2000 whereby he has been

¢ Indian Penal Code for committing murder
him {o underge imprisonment for life and to

of payment of fine to further undergo R.L. for

| 2) « Case of the prosecution, in Brief, is that on 1-10-2000 at about 7.00 p’.m.

nce deceased) was standing in front of his

ame carrying wooden plank of Rickshaw in
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{ExXPI. He opined that the caud

4).  In order to establish the ¢

his hand and attacked with the said
result of which he fell down. He y
and ultimately he succumbed to thd
about 1.00 p.m. during the day.
{EX.P/18) in Police Station Ganj. In
under Ex.P/18 took up the investigs

plank on the head of Shrawan Kumar, as 2
2s taken fo Khemka Hospital for treatment
-10-2000 a1
Dr. Sunil Kumar Khemka made a repor:

injuries in the said hospital on 2

vestigating Officer after reaisﬁering the case
tion. He left for the place where the body of

Shrawan Kumar was lving. After gilying notice (Ex.P/1) to the Panchas, inquest

Ex.P/2) was prepared on the body
pohce custody gave memorandum

of Shrawan Kumar. The accused while in

(Ex.P/3) regarding the place where he kept

the wooden plank. In bursuance of that the wooden plank was got recovered

under Ex.P/4. The bed-head ticket
ciothes of the deceased were seize
sent for postmortem examination to
Dr. Uthas Gonnade (PW-9) con

injury. Site plan {(Ex.P/S) was prepa

3) After ccmpletidn of investiga

of Shrawan was seized under Ex.P/5. The
i under Ex.P/8. The body of Shrawan was
Mekahara, Medical College, Raiour, whers
ucted postmortem and prepared report
¢ of cdeath was coma as a result of head
red by the Halka Patwari. |

ion, charge sheet was filed in the Couit of

Judicial Magistrate, Raipur, who id turn committad the case to the Court of

Sessions Judge, Raipur, from whets le

the same on transfer for trial.

prosecution examined 17 withessed.

sarned Special Judga, Raipur. racaivag

narge against the accused/appellant, the
Statement of the accused Wwas recorded

under Section 313 of the Code of Criminal Procedure in which he denied the
»

material appearing against him in

the prosecution evidence. He stated that

deceased Shrawan Kumar was jayiﬂg cards in front of his house after

consuming liquor and he was abu ing. Therefore, he persuaded him not to
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. been implicated in a false cass.

into evidence his injury report {Ex.I

abuse, on which the deceasad at
whish he had sustained injuries or

namely, Bodhuram Barle (DW-1) &

)] Learned Special Judge aftd
convicted and sentenced the accug

B} We have heard Shri N.L. §
Shri Sudhir Bajpai, Dv. Govt. Advo

7} Shri Soni, learned counsel

pcked him with a liguor botile. As a result of
1 his head. Accused also stated t?ﬁéat he has
He examined two witnesses in his defence
- Or. C.8. Pandey {DW-2). He also tendered
D/3-C).

r hearing counse! for the respective parties,

ed/appellant as aforementioned.

boni, learned counsel for the appellant and
bate for the Stats.

for the accused/appellant, has not disputed

the homicidal death of Shrawan Kdmar. Moreover, from the ocular evidence of

PW-3 Smt. Kasturi Bai & PW-12
attacked the dece.aised with 8 wo

Gonnade (PW-9), who has stated t

Mamtia, it is established that the accused
pden plank on his head. The evidence of

~ these witnesses is also corroborated by the madical evidence of Dr. Ulhas

hat he conducted postmertem on the body of

Shrawan Kumar on 2-10-2000. Ejr noticed that there was a lacerated wound

on the head, bone beneath the in
died. Therefore, from tha above
that the death of Shrawan Kumar w

&) As far as involvement of

jury was fractured, as a result of which he
peular & medical evidence, it is estabiished

as homicidal in nature.

the accused in the crime in question is

concerned, PW-5 Smt. Kasturi Bai, who is none else than neighbour of the

dsceased, has categorically stated

that on the fateful day at about 7.00 o 7.30

p.me she went to the house of her neighbour Pandu in orager to bring fire.

Deceased Shrawan Kumar was stInding outside the house. At that time, she

saw that accused came carrving w

oden plank in his hand and after abusing in




_ o T — 4
XI-HC—78 %"\
w m .......................................................... W 2@0
IR HE  (gaiERy)
; ' FreRia A | feet TR

the name of sister, he attacked oh the head of Shrawan. As a resu!i_ of which
Shrawan fell down. He was takenlio the hospital.

9) The above .evidencé of PW-5 Smt. Kasturi Bai is corroborated by the
evidence of PW-12 Mamta, who j:a!so a neighbour of the deceased. Mamia
has also stated that the accused mttacked the deceased with a wooden plank,
The defence has not been able tq eficit any circumstance in cross-examination

to discredit the evidence of these \Tv'itnesses.

10)  Moreover, the ocular elidence of the above witnesses stands
corroborated by medical evidende of Dr. Uthas Gonnade (PW-9), who has
stated that he conducted postmbriem on the body of Shrawan Kumar on

2-10-2000. He noticed that therd was a lacerated wound on the head of the
deceased. He has also stated fhat the wooden plank was sent to him for

examination, which was examineld by him, he gave his report. As per the
report, the injury, which was found|on the head of Shrawan, could be caused by
wooden plank. 'From the above evidence, it is established that the accused was

author of the crime in question.

11 Shri Soni, learned counsel for the accused/appeliant, argued that there
is nothing on record fo show thatlthe accused attacked the deceased with an
intention to cause his death. Morpover, just before the incident the deceased
was playing cards in front of the thouse of the accused. When the accused
persuaded him not to plav cardd, then the deceased who was in drunken
condition attacked the accused onlhis head with the liquor bottle, as a result of
which the accused received injury. Therefore, in a heat of passion, the
accu;ed picked up wooden plank] went to the house of the deceased, which
was near to the place of occurrente and.attacked the deceased with the said

| plank only once. Thereafter thé accused fan- away. From the above




(W

XJ-HC—78 @

Id AT, BAATE, (TSR
ﬁw m ......................................................... W 200
IRV WA (YEERH)
; e wel | feet TR
e TR e 2 & s A

circumstances, it cannot be said that the accused attacked the deceasad with

an intention to cause his death. Everything happened all of sudden-,‘ in a heat

of passion, without preparation ard premeditation.

12)
the judgment of the trial Court.

On the other hand, Shri Bhipai, learned Dy. Govt. Advocate, supportad

13)  In order to appreciate the

the accused/appellant, we have pprused the record.

arguments advanced by learned counsel for

14) Accused in his statement frecorded under Section 313 of the Code of

Criminal Procedure, has stated [that the deceased was plaving cards after

consuming liquor in front of his House where he asked him not to play cards,
then the deceased picked up the iquor bottle and attacked him on his head, as

a result of which he sustained i injuries.

15 DWw-1 Bodhuram Barle, Head Constable, has stated that on 1-10-2000
the accused lodged the report in Police Station Gani, which was registered as
crime No.227/2000. As the accused in that crime ie. Shrawan was already,

d.

therefore, final report was submitic

18) DW-2 Dr. C.8. Pandey, hap also stated that on 1-10-2000 at 7.40 p.m.
he examined the injuries of the z]ccused. He found that there was lacerated
r

wound. He gave his report under[Ex.D/3-C. The injury report corroborates the

statement of the accused made uil
immediately went to the house of t
the accused where he was stand

Diank once only and ran away.

der Section 313 of the Cr.P.C. The accusad
ne deceased, which was near t6 ths house of
ng and attacked the deceased with wooden
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17} From the above facts ang ciréumétances of fﬁe case, it cannot be held -

that the accused aftacked the d
Everyth]_ng happened in fraction
accused with the liquor bottle, ad
house of the deceased and afts

eceased with an intention to cause his death.
bf seconds. When the deceased attacked the
cused picked up wooden plank, went near the
cked him only once. Therefore, the offence

against the accused is covered wmder Exception 4 to Section 300 of the |P.C.
~ and the same does not travel bey

18) In

imposed upon the accused/app

the resuit, the appea

aside, instead thereof he is conv
sentenced to undergo R.I. for ]
detention since 3-10-2000 4l tod

the Der;cd of senteﬁce he had alrs

ond Section 304 Part-ll of the | PC.

partly succeeds. Conviction and sentence
sllant under Section 302 of the IPC are set
cted under Seciion 304 Part-ll of the IPC and

P

vears. It is stated that the accused is in

Ay. The accused shall be entitled for set off of

pady undsigone. sdl S
S - CmeTEE

- . , il Kumar Sinha
- LCBHADOO Sun Judge
. . Judge "} —
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&




