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Criminal Appgal No.29%/2001

APPELLANT Brijlal

aged

B8 vyears

Pobiyva Sjfo Phuddul Pobiyva
resident of village

Dhaurgmurha, P.S. Pasan - Tah.

Kataghjora,

District Korba

{Chhattisgarh)

Versus

RESPONDENT _ Stdate of Chhattisgarh, Through

- P.9. Pasan,

District Korba

{Clihattisgarh)

CRIMINAL APPEAL u/s

374 (2) OF THE CODE OF

CRIMINAL

PROCEDURE

D.B.:

HON’BLE SHRI L.C BHADOO, J, &

HONELE SHRI SUNIL KUMAR SINHA, J.

ORAL JODGMENT

(28.0

conviction and order of sente
the First ﬁddiﬁonai Sessions
No.281/2000, whereby, thg
Judge after holding the al

Ms. Minu Banerjee, Co
‘Shri U.K.S. Chandel, P;
Heard.

This appeal is direc

9.2007)

unsel for the appellant.

anel Lawyer for the State.

ted against the judgment of
hce dated 25.01.2001 passed by
s Judge, Bilaspur (C.G.) in S.T.

 learned Additional Sessions

ccused /appellant guilty of the

ang,
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offence punishable under Se
murder of his wife — Brih

tion 302 of IPC for committing
spatiya Bai, sentenced him to

undergo imprisonment for life] and to pay a fine of Rs.1000/-,

in default of payment of fin¢ to further undergo R.I. for 6

months,

Case of the prosecution in brief is that in the night of
13/4/2000 at 8:00 p.m., Brihaspatiya Bai (since deceased) ,

wife of the accused/appellafit was sleeping along with her

child in- the courtyard of the

there, demanded money

house. Accused/appellant came

from Bﬁhaspatiya: Bai for

purchasing liquor, when shejdenied to give money, accused

attacked her with a stone amd thereafter, with the club on

her chest and ribs, as a refult of which, Brihaspatia Bai

succumbed to the

Accused/appellant ran away,

injuries spontaneously.

from the place of occurrence.

The matter was reported on §4/4 /20007 by Sadan Singh. The

SHO Police Station Pasan registered the First Information

Report (Ex.-P/1). The merg
given by Sadan Singh. The

intimation (Ex.-P/2) was also
Investigating Officer left for the

scene of occurrence and after giving notices to Panchas (Ex.-

| P/ S), prepared inquest {Ex.-P/6) on the body of deceased.

—

——

Blood stained soil and plain soil were seized from the place of

occurrence as also one wogd, one stone and one chadar

stained with blood were seizefl under Ex.-P/7. Site plan (Ex.-

P/8) was prepared of the plage of occurrence, body was sent
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- Katghora, who in turn comi

o L -\\-.‘

for postmortém examination tp Primary Health Centre, Pasan

under Ex.-Pf16, where, D

K.S. Pendro conducted the

postmortem. He opined thaf cause of death was asphyxia

due to throttling. He prepareﬂl postmortem report (Ex.-P/12).

Site plan (Ex—P{ 17) was prej
articles were sent to the Fore
from where, r@port (Ex-P/15)

After completion of the
filed in the Court of Ju

Judge, Bilaspur, from where,
Judge received the case on

- The prosecution in oq
accusedappellant examined
the accused/appellant was 1¢
Code of Criminal Procedure,

appearing against him in the

ﬂared by Halka Patwali. Seized
nsic Science Laboratory, Sagar,
was received.

investigation, charge sheet was
Hicial Magistrate First Class,

hitted the case to the Sessions,

azisfér for trial.
Her to establish charge against
10 witnesses. The statement of

cordéd under Section 313 of the

L1 which, he denied the material

prosecution evidence.

The learned Additiongl Sessions Judge after hearing

the counsel for the 1es

ective’ parties convicted and

sentenced the accused/appellant as aforementioned.

We have heard Ms.
'éppeﬂant ‘and Shri U.K.S.
State.

Ms. Banerjee has not {disputed the homicidal death of
H1.K.S. Pendro (PW-8) has stated

Brihaspatiya Bai. Moreover,

linu Banerjee, Counsel for the

Chandel, Panel Lawyer for the

the learned Additional Sessions:

Loy
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crime in question is cong

' examined mainly 3 witnesses

" deceased. She simply stated

GRPRJ — FS72

that on 157.4. 2000, he conduc

led postmortem on the body of

Brihspatia Bai and prepareql report (Ex-P/12). Cause of

death was asphyxia, as a res

ult of throttling. Therefore, in

view of the above, it is established that death of Brihaspatia

Bai was homicidal in nature.

As far as involvement

who lodged the report, Sohx
deceased), Sukhmatiya Bai

of the accusedfappellant in
erned, the prosecution has
namely Sadan Singh (PW-1)
iya Bai {(PW-2 -mother of the
(PW-3 - sister-in-law of the

deceased). PW-1 - Sadan Si

oh has stated that in fact, he

had gone to attend the marrigge in the house of Dev Singh,

which is at a distance of ab
seen the
disciosed him, he made the

incident,

| whatever

ut 1 % - 2 Km, He had not
Sohniya Bai
report on that basis. PW-2 -

Sohniya Bai has also been dg¢clared hostile. She has stated

that she had not seen the ad

4:00 p.m,

peused f appeﬂant ‘attacking the

that in the eirening at about

accused/appeﬂmt Aqﬁarrelled with his wife -

Brihaspatiya Bai. She further stated that Sukhmatiya Bai

disclosed her that she saw acg¢

courtyard of the house. Even|

wimess has stated that

her

presence.. 1t s

TTTm—

Aldo . yincorrect

used/ appellant standing in the

in the cross-examination, this

I is incorrect -to say that

.accused/ appellant attacked E:nhspatiya Bai with a stone in

to say that
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accused/appellant ran away

Weepirig, she saw blood cozii

 accused/appellant committeq

accused / appeﬂant attacked

PW-3 Sukhmatiya Bai
of the child. Accusedjam
courtyard of his house. W]

Brihspatiya Bai was sleeping)

Brihaspativa Bai, thereafter,

Bﬂshpatiya Bai with the club.
has stated that she heardl cries
pellant was  standing in  the
pen she opened the door, the
' towards the kitchen garden.
in the courtyard, her child was
g out of the nose and mouth of
she called the villagers. She has

also been declared hostile apd on cross-examination by the

Pleader, sh
accused fappellant attacked

plank. When Sukhmatiya Bal
case &iaiy statement, she st

said statement. She stated .

Government

e did not disclose that
Brihspatiya’ Bai with a wooden
iwés confronted with the police
hted that she has not given the
that it is incorrect to say that

| murder of Brihaspativa Bai by

pressing her neck with a wooden plank. There is no other

evidence regarding involvemént of the accused/appellant in

crime in question. Even thoygh this witness has stated that

when she heard cn'és of the

child, she looked towards the

courtyard of accusedfappellqnt, where he was standing and

as soon as she opened the floor, he ran away, except this,

there is no clear and cogent

bridence on record to show that

the accused/appellant causqd death of the deceased or he

any other circumstantial.ev

“ was seen by anybody else attacking the deceased or there is

jdence. The stone and wooden
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plank were recovered from tie place of occurrence and not at

the instance of the accused, nobody has seen the accused

holding the stone or wooden

in view of the above,
evidence on record to conned
crime 111 question. The suspi
place of proof. Therefore, {

order of sentence cannot be g

plank.

there is no legal and clinching
t the accused/fappellant with the
bion however strong cannot take
he judgment of conviction and

bustained,

In the result, the appead succeeds.

The appellant is acqui
302 of the IPC. The convicti
him are set aside. It is stata
in detention since lé/é/ 204
forthmth it not requlred in af

Sd/-

Judge

ted of the charge under Section
bt and sentence mzpo&ed upon

d that the accused/appellant is

0, therefore, he be set at ]:iberty__
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