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HiGH COURT OFICHHATTISGAKH AT BILASPUR
Criminal Appeal No. 2132006
APPELLANTS i.  Havishankar. S/o. Bhagwathi Yadav, aged about
36 vaary
2. Tavanidhi Yadav, S‘o. Ravishankar Yadav, aged
48 vears
Hoth are residents of willage - Pu*uffaciﬂlar,
Thana — Dharamjaigarh, Distt, Raigarh (C.G
Yersus
REESPONDENT State of Chhattisgarh, through Police Staiion
Raigarh (CG),

The appellants have
conviction and order of senter
Sessions Judge, F.T.C,,
Additional Sessions Judge has
sentenced cach of them to un

1000/~ and i default of pavmer

peat

Dring pendency of this

23-2-2007

tw'

while undergoing th

written commumication 1o tiis

Rai oar i‘

preferved this appeal ageinst the judgment of

ce dated 21-3-2006 passed by learned 3™ Addl

in Sessions Trial No. 15272003 wherehy lsarnsd
convicied them under Section 307 f I2C and

iergo KL for 10 vears and 1o pay a fme of Hs.

t of fing, fo further undergo R.1 for 3 months.

appeal, appeliant No. 1 Ravishankar bas died oo

- sentence during treatment at CIVS, Bilaspur. A
gffect was given om 16-3-2007 by Additional

P
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Public Prosecutor. Since fega

to prosecute the appeal of dg

heirs of the deceased have not filed any application

czased Havishankar, therefore, the appeal preferred

by appeliant Ravishankar smrﬂds abated.

3. Case of the prosccuti

n, in brief, is that deceased appellant Ravishankar

and P.W. 3 Venudhar arc rdal brothers whereas appeliant No. 2 Davanudhi is

nephew of P.W. 3 Venudhar,
sons of Venudhar. As per oy
a.m. Venudhar went to the pf
and Bholashankar and foun
ploughing his share of field,

Venudhar with an axe and

Raghumani (P.W, o) and Bholashankar (7. W,

1

7% ar

§

e of the prosecution, on 29.05.2003 a: abowmt %.00
flﬁﬁ of incident along with his two sons Raghuman
i that Ravishankar and his son Dayiniéhiﬁ e ITE
Thev objected this, whereupon Davanidhi assavited

Ravishankar assgulted Raghumani with an axe

Bholashankar, Gangaram G’.I-’.-S} and Santosh tried to separate themi Thereafter

mjured Venudhar and Rag
Bholashankar, wife Sumauti,
charge sheet was filed in

Dharamjaigarh for offence un

humani were faken to Tivil Hespital by son

Vidhvadhar and Bhagirathi of the willage. Dshatl

Nalishi of Ex.P-12 was recotfied in the hospital. After completing investigation,

the Court of Judicial Magistrate Fust Class.

Her Section 307 read with Section 34 of IPC who &

turn committed the case to the Court of Sessions Judge, Raigarh and the same was

received on transfer by learned Additional Sessions Fadge for trial.

4. The prosscution i
accused/appellants examined
Dersons were recorded under
circumstances appearing agaj

the date of incident they ¥

order to establish the charge against the

nine witnesses, thereafter the statement of accused
Section 313 of the Cr.P.C. i which thev denied the

pst them in the prosecution case and statad that on

~

ere sowing paddy (sanna) in e field when

—
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Venudhar, Bholashankar and

Raghumani came there and abused them by using

filthy language and also threatened to kill them and released the bullocks from the

voke and beat. They also repolted the matter and on their report a case is pending.

Thev also examined D.W.-1

“Shobha Fam. However leamned trial Court after

hearing counsel for the rgspective parties, convicted and senienced the

accused/appeilanis as mentionmsd above.
3. 1 earned counsel for the appellant submits that from the imjury report of

Venudhar (P.W.-3) it is evideht that he had sustained three injuries over his haad

however all the three injurieq have been described as contusions by the doctor.

Though the doctor has stated fhat the injuries have been caused by hard and sharp

edged weapon however no
Venudbar. Therefore the injug
iy alleged that the accused p

Vemudhar had stated in para

assaufted him with backside of the axe. P.W.-8 Ravhumani who has algo stated in

para 10 of his deposition that

Incized wound has been found on the person of

ics were in fact caused by hard and biunt object. It

brsons had used axe m the offence. Fven PV -2
i6 of his deposition that accused Davanidhi had

=

he was assaulted by backside of the axe and thsy

were not assauited by sharp dide of the axe. This clearly demonsirates that the

appeliants had no intention to

submits that the complainant

belonging te the accused pefsons and had tried to interfers in their peacsiu!

bause death of Vemudhar and Davanidhi. He further

party was aggressor as thev had gone to the feld

possession and they had stopppd them from ploughing thelr own field by abusing

and beating them as a result
private defence of property

complainant party who wers

of which the appellants exercising their right of
had used the minimum force 1o dissuade the

three in number and in these circumstancss the
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appellanis were entitied o be exgended benefit under Section 97 read with Section:
145 of IPC. 1t is further submitipd that to establish the offence under Section 307
of TPC the prosecution has to pstablish the ingredients of Scction 300 of C,

However, at the most the prosecjiion has been able to establish that the appellants

' while exercising of right of private defence have exceeded that right which is

covered bv exception 2 of Sectidqn 300 of IPC, therefore offence if anv, committed
by the appellants falls undsr Seftion 308 of IPC ic. aticmpi to commit culpabie

homicide and not under Section B07 of TPC.

. On the other hand learnefl counsel for the State supported the judgment of
the trial Court and submitied tiith appeiiant Davanidhi has assauited Venudhar i
using axe thrice over his vital part of the bodv and as per the X-rav cxamination
report of Ex.P-Z of skull of Venpdhar, Venudhar sustained bony dislocation ovar
fils head which was grisvous iﬂﬁ nature. The doctor (P.W.-1) has categéricaii}‘
opined that in the absence of tregiment the injured couid die. Therefors. from the

bifence under Scction 307 of IPC s clearhy

established. He further submits fhat cven assuming that the accused parsons had

svidence avatlable on record

right of private defence, but the
than it is necessary to inflict for ¢

7. I have heard the learned

the triai Court as aiso the impugn|

right does not extend to inflicting of more hary

e purposs of defencs.

ounsel for the parties and perused the record of

pd judgment.

g. Dr. B.S.Bhagat (P.W.-1) has examined Venudhar and has found that (i) he

was unconscious and was vomifjng at the time of examination; (i) one incised
wound in size of 3 x 7cm. on Ipft side of posterior region , clotted ‘bioo»cih was

ot
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p:'esént and the bone beneath the injury was broken: (iif) contusion insize of 5 x
cm. on upper portion of righl fronto-parietal region, bons beneath the abovs
injury was also broken and (iv} contusion over occipital region in size of Jxica
and blood around the injury wag ciotted. All the injuries were caused by hard and
-sharp edged Wéapen and durgiion of injuries was three hours. Injuries were
grievous in nature. He referred fhe patient for Xerav. From perusal of X-ray plate
of the mjury it is found that |there was fracture of head bone. Ee bas also

examined Raghumani on the sape day and had noticed following injuries:

i} contuston|im upper portion of left parigial region of scalp in
size of 4xd cm.. bone was broken Blood was clotted

around thJ; WY,

it) contusion|in upper portion of fronto parietal regicn on
scaip in sipe of 3xZom. bone was broken, blood was cloned

around thy injurv.

11} one abrasi

n over left shoulder joint was found.

\,::)

In the cross examinatiof this witness has admitied that all the injuriss

present over the person of Vemuy

har have been described as confusions in Ex F-1.
He has admitted that he has nof mentioned any incised wound m ths repost of
Fx.P-land P-3. In para 8 of mF deposition he has stated that on guery ’B}‘ he

police regarding nature of injury of Venudhar he had opined vide Ex P-

4 J’l
5

injured Venudhar was not given prompi ireatmeni he counld die. Thus, considering

the evidence of Dr. B.S, . Bhagat P.W.-1 and MLC report of injared Venudhar and
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went near their plough and s

Raghumani it is established that

the ijIES present over the person of Venudhar

as also Raghumani were sufficieht i the ordinary course to cause their death.

iG. P.W.-3 Venudhar has st?;eci i

along with his sons Raghumani §n

1at on the date of incident in the morning b2

d Bholashankar had gone to his ficld. Thev saw

that accused persons were pioughing their ficld. He stopped the accused persons

from ploughing his field. Howeper accused persons did not agree wherenpon his

eppa{i them. Ar that time accused Davanidhd

assauited from behind with an g<e on hus head. He made second assault aftsr bz

feil down and he made third a

oozing however he was conscig

over his head with axe thrice. |
His son Bholashankar raised an
Bai and Santosh reached there §n
They were taken to the hospital.
12 in the hospitai itseif. He and
where they were admitted and
MMI Hospital, Raipur for furth

cross examination, this witness h

sault on his forehead by an axe. Bic-éé started
us. Accused Ravishankar assanited Raghumand
fis son also fell down and became unconscious.
alarm. upon which Gangaram, his wife Sumaai
nd the accused persons laft the place with az

Police was intimated. He lodged report of Ex.P-
his son were referred to Disirict Hospital, Raipur
reated. Affer sometime they were again sent o

ot treatment where theyv remained admitted. In

has admitted that the auarwi starigl because o

=ty

jand related dispute as the accusy d persons were ploughing the land which 211 in

their share. He has admitted tillai disputed Khasra No. is 69 admeasuring 10

decimal. He has further admittgd that partition had taken place between three

brothers in the vear 2002 and

shares even-prior 1o the partition fi

per the document of Ex.DV/I, wi

v were cultivating the field of their respeciive
the vear 2002, He has further admitted that as

ich is a memorandum of partition, the disputed
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fand is recorded in the name of H

has also admitted that he has sig]

lavishankar, but this was done inadveriently. He

ed the document of Ex.D/T though he has stated

that he complained about the same in the office of Tahsildar and proseedings

under Section 107 were nitiated
‘accused persons had also lodoed
in Dhéumjaigarh Court, which 1<
further admitted that at the time
after first assault he feil down an

by Dayvanidhi over his head.

it PW/6 Raghumani has
Bholashankar and father had gon
ploughing their field. When thev

ficld. they guestioned their authoj

'ij‘ the Police. e has further admitted that the
3 complaint cage in relation to the same nciden:
pending. In parz 19 of his depostiion he has
of lodging the report, he did not mention tha

i thereafter second and third assanits waors given

niso siated that he along with his brother
= towards his ficld and saw the accused persons
stopped the accused persons from plovghing the

ity. Ravishankar assauited him with ar axe and

Davanidhi assaulted his father Vpnudhar with an axe over his head thrice. Both

the accused persons gave thres agsauits, as a result of which they fell down on ths

groung.

At that time, his brotfer raised an alarm, hearing which his motheor

Sumauti Bai, Gangaram and Santosh of the village reached fhere and separzted

them. Bholashankar {(PW/7) haq stated that thev had sone to their field on ths

date of incident in the moring..

They saw the appellants ploughing thelr fizld.

When they stopped them from pldughing, the accused persons started abusing and

stated that this is not vour field, bt i is their field. When the accused persons did

not stop ploughing,  his father 4nd clder brother went to physically stop them

from ploughing by releasing bu

persons picked up the axe whicl] was Iving nearby and assanlted

locks from the voke. Thereafier, the accused

his father and
15
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brother thrice. Both of them fefl
syewiiness has not supported
hostiic. However, in the cross 4

been able to elicit anvihing.

12, P.W.Z Dharmjeet Singh
prepared the spot map of Ex.P
spot map of Ex.P/11, the place
accuged Ravishankar, From pey
Vemadhar and Raghumani and

appeilants in assaulting Venudh;

13. Now coming to the ques
claimed by the appeliant, from

and Halka Patwari Dharamject

Ravishankar. This fact is also &

down. P.W.8 Gangaram who has been cized s

the HEOSECHHOIE case and he has been dsclared

xamination of this witness the prosecution has not

Paikra is Halka Patwarl of the village who had
1. In cross examination he has admittsd that in
where the incident has occurred is the field of
usal of the statement of the injured svewinessas,
aiso Bholaram (P.W.7), the involvement of the

1 is established.

bion of right of private defencs of the proporty as
the statement of Venudhar as also Bholashankar

Singh Paikra, the ficld in which the accused

persons were carrying on ploughing operation was of the ownership of accussd

“erudhar bhas

tablished i)} document of Ex.I-1. %

adnmited that they had partitiongd their holdings and same was reduced to writing

vide Ex.D-1 in the yoar 2002, He has diS{) admutted that he has 515"1 ed document

of ExX.D-1, though he has stated

been wrongly entered in the sha

[y
oot )
je)
o

that Khasra No.69 admeasuring 10 decima

e of accused Ravishankar. Howsaver no evidancs

has been adduced by the prosscytion to show that there was any dispute regarding

the possession of the accusec

complainant party was in fact ir§ settled possession of the disputed land. T

the basis of oral and documents

persons over the disputed land or that the
W O

rv evidence available on record it can saigly be

interred that the accused persond had obtained the disputed land in their share and
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they wers cultivating the same
two sons went there and stoppe
them from ploughing their field
statement of Bholashankar it a
the request of father Veonud
Raghumani went near them 4
puitocks from the voke and ths
which they fell down on the gy
down on the ground oniv afic
agsaulied thrice, is an improves
present Over the person of if

Raghumani it has alreadv been

har and continued ploughing,

two places over the head. T it clearfy indicative of the fact that the acc
persons while exercising the 1

excesded the power given to 1l

bn the basis of same and injured Vemudhar and his

i them from ploughing and {ried to physically sicp

and this was in fact the cause of quarrel. From the

1
t

so appears that when the appellants did not hesc

YVenudhar and

nd tried to physically stop them by releasing

i
i

t mfuriated the accused persons. Theyv picked u

ihe axe Iving nearby and assaulfed Venudhar and Raghumani thrice as a vesult of

ound. Version of P.W -3 Venudhar tha he &l

v Tirst assauit angd thereafter accused Davanidhi

ment from his version in FIR. From the ininrics

fjured wimesses P.W.-3 Venudhar and PW.-6

recorded that they had suffered bony myuries at

oonsed
ight of private defence of their property have

nem by law and have caused injuries of such z

nature which were sufficient

learned counsel for the appella

cannot be accepted.

14

circumstance that would have re

he would soffer death or grigvo

persons, had Tﬂe’\ not received TOMPE Wweatment. Thes

It is now well settled thy

action was i exercise of the fight of private defence.

s hurt

cause death in 01{111131"«‘ course of the m‘!lﬁ""ﬁ.

efore tha argumeants of the

1 that the case Tafls within Section 308 of 170

t the onus is on the accused to sutablish that his

He should make out &

isonably caused an apprehension in his mind that

if he doss not sxercise his right 0‘ el ars
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defence. The defence has to b reasonable and probable version satisfving the
7 court that the harm caused by the accused was necessary for either warding off the

' In the instant case, from the

Raghumani from backside,

attack or for forestalling the fur

accused and the burden of estallishing the plea of seif~defence is on the ac

establisived that the injured pers
the appeliants. and caused them|
by the two mjured persons. it

repeated blows over their vital o
15 On the basis of afores

under Section 307 of IPC cann

ther reasonable apprehension from the side of the
cused.
svidence available on record, it has not been
bis were armed wiih weapon or that they attacked
any injury. From the nature of injuries susiained
i clear that the appellants intemtionally caused

arts which resulied in bony injuries over skull.

nid analysis, comviction of appeliant Davanidhi

bt be faulted. However, considering the facts and

circumstances of the case and fisrther considering the fact that the accused persons

were plouhging their own field and the compiainant party were aggressor who

tried to disturb their possession

as a tesult of which the accused persons without

any premeditation suddeniv

=111

sentenced to undergo REI for fivg

by the learned trial Court.

16.

for offence punishabie under S

sentenced to underge RI for I"nT vears and to pay a fine of Rs. 1000/, in delzult

jcked up the axe and assauited Venudhar &

s of justice would be served if the appeliants are

vears instead of 10 vears as imposed upon them

In the result, appeal is pprtly afiowsd. Conviction of appeifant Davanidhi

betion 307 of IPC is maintained, however, he is

of payment of fine to further undergo RI for threc monihs. B
. a Sd] -
) -
Dhirendra M;s_}:u |
T Judge




