WP(C) 174/2006
BEFORE
HON’BLE JUSTICE RANJAN GOGOI

JUDGMENT & ORDER (oral)

1. This writ petition has been filed calling into question an order dated 1
6.12.2005 passed by the Chief Judicial Magistrate, Barpeta, by which order, on t
he grounds and reasons assigned, the ’excess’ salary drawn by the petitioner in
the pay scale of qualified Stenographer has been ordered to be recovered from he
r monthly emoluments at the rate of Rs.2000/- per month.
2. The facts are long and, therefore, only what is essential is being recit
ed hereinunder.
The petitioner after qualifying as a Grade-Ill Stenographer from the Ind
ustrial Training Institute at Barpeta in the year 1998 enrolled herself in the |
ocal Employment Exchange. A vacancy in the post of Stenographer Grade-Ill in the
office of the Chief Judicial Magistrate, Barpeta, having occurred the name of t
he petitioner was forwarded to the said authority by the Employment Exchange. Th
ereafter, the Chief Judicial Magistrate, Barpteta, on 16.3.99 wrote to the petit
ioner for submission of a formal application for the post alongwith all testimon
ials. The petitioner acted accordingly and on 29.7.99 she was asked to appear in
a selection which was to be held on 14.8.99. Subsequently she received another
communication dated 4.10.99 requiring her to be present for the viva voce test/i
nterview which was to be held on 12.10.99. It may be noticed, at this stage, tha
t the selection process, as initiated, comprised of a shorthand and a speed typi
ng in English besides a viva voce test.
3. According to the petitioner, she appeared in the interview which was eve
ntually held 26.12.99. Thereafter, on 16.11.2000 the Chief Judicial Magistrate,
Barpteta, appointed the petitioner in the post of Stenographer Grade-Ill which w
as vacant but in the underqualified scale of pay of Rs.3010/- to 6075/-. Accordi
ng to the petitioner, she joined her duties on 23.11.2000 and thereafter devoted
herself to sincere work in recognition of which, according to the petitioner, b
y order dated 16.9.2002 she was allowed to draw the scale of qualified Stenograp
her Grade-lll i.e. Rs.3850/- to 7350/-. This was with effect from 16.9.2002. The
reafter, a series of notices were issued to the petitioner, details of which nee
d not be specifically noticed, informing the petitioner that the National Trade
Certificate issued by the National Council for Vocational Training had not been
submitted by her so as to entitle her to the regular scale of a qualified Stenog
rapher. The petitioner was asked to produce the certificate. The petitioner repl
ied to the said notices by stating that she was appointed in the post of Grade-I
Il Stenographer after due selection and that at the time of her appointment she
was holding a provisional National Trade Certificate issued by the Secretary, St
ate Council for Vocational Training, Assam and further that the certificate issu
ed by the National Council for Vocational Training was not yet ready and made av
ailable to her. In such circumstances, the petitioner prayed before the concerne
d authority that she should be allowed to draw the scale of qualified Grade-IlI
Stenographer as granted to her with effect from 16.9.2002.
4. It is on consideration of the several communications from the petitioner
in this regard that the impugned order dated 16.12.2005 has been passed, detail
s of which have already been noticed. It may further be noticed, at this stage,
that by the aforesaid impugned order dated 16.12.2005 the petitioner was granted
three months time to produce the necessary certificate from the National Counci
| for Vocational Training so as to enable due consideration of her case for furt
her continuation in service. Aggrieved by the aforesaid order dated 16.12.2005 t
his writ petition has been filed.
5. Mrs. Hazarika, learned Senior Counsel appearing for the petitioner, has
submitted that the initial appointment of the petitioner though in the underqual
ified scale was after a selection undertaken by a duly constituted Board pursuan
t to a process initiated by the Employment Exchange. The parameters of the selec



tion consisted of a dictation test as well as a typing test besides viva voce. T

he petitioner participated in all segments of the selection and being found to b

e the most meritorious amongst the candidates who had offered themselves for sel

ection, she was appointed though in the underqualified scale by the order dated

16.11.2000. Mrs. Hazarika, learned counsel for the petitioner, has also submitt

ed that prior to the appointment of the petitioner all requisite testimonials, d

ocuments and certificates were submitted by her to the authority for due verific

ation and the appointment in question was made on due satisfaction arrived at on
the basis of the documents submitted by the petitioner. Learned counsel has fur

ther submitted that at that point of time the petitioner was holding a provision

al National Trade Certificate issued by the Assam State Council for Vocational T

raining and that the materials on record particularly the communications address

ed by the petitioner to the concerned authority make it amply clear that till th

e date of such communications the original certificate by the National Council f

or Vocational Training had not been made available to the petitioner as the same
was not ready. Relying on the additional affidavit filed by the petitioner, Mrs

. Hazarika has submitted that the original certificate of the National Council f

or Vocational Training was made available to the petitioner on 05.01.2007. The s

aid certificate issued by the National Council has been enclosed to the addition

al affidavit of the petitioner dated 8th January 2007. The learned counsel has a

Iso pointed out that the said certificate issued by the National Council clearly
recites that the petitioner had passed the trade test in Stenography (English)

in the year 1998 i.e. before her appointment in the year 2000.

Referring to the affidavit filed by the respondents, Mrs. Hazarika has further s

ubmitted that confronted with the above position i.e. the certificate issued by

the National Body on 29.6.2006, which was received by the petitioner on 05.1.200

7, the respondents have now taken an additional ground to find fault with the in

itial appointment of the petitioner which additional ground was not the subject

matter of the notices earlier issued to the petitioner. Mrs. Hazarika has pointe

d out that in the aforesaid affidavit filed the respondents have now contended t

hat the petitioner had not passed the selection test/speed test conducted by the
duly constituted selection board under the provisions of the Assam Stenographer

s’ Service Rules, 1995. According to the learned counsel, as the said ground was
not the subject matter of the earlier notices issued to the petitioner, the sam

e must be construed by the Court to be an afterthought and the respondents shoul

d not be permitted to act prejudicially against the petitioner on the basis of t

he said additional ground.

6. Controverting the submissions advanced on behalf of the petitioner, Mr.

U. K. Nair, learned counsel for the Respondent No.2, has vehemently contended th

at at the time when the petitioner was appointed i.e. in the year 2000 and also

at the time when the petitioner was allowed to draw the regular scale of pay Gra

de-lll Stenographer i.e. in the year 2002 she was not in possession of the requi

site testimonial issued by the competent body i.e. National Council for Vocation

al Training. The petitioner, therefore, must be held by the Court to be ineligib

le for appointment and in any case not entitled to the benefit of the regular sa

le of pay. Sri Nair has also contended, by relying on the affidavit filed by the
Chief Judicial Magistrate, Barpteta, that the petitioner had not undergone the

requisite selection by the duly constituted Board under the provisions of the As

sam Stenographers’ Service Rules, 1995 and therefore the continuance of the peti

tioner in service and in any case in the regular sale of pay is open to serious

doubit.

7. The rival submissions advanced on behalf of the parties have been duly ¢

onsidered. The subject matter of the notices issued to the petitioner prior to t

he impugned order dated 16.12.2005 were only as regards the certificate issued b

y the National Council for Vocational Training. The ground projected in the coun

ter affidavit of the respondents i.e. that the petitioner was not selected by th

e duly constituted Board did not form a part of the aforesaid notices issued to

the petitioner. The materials on record make it amply clear that the requisite c

ertificate of the National Council for Vocational Training was not made availabl

e to the petitioner till January 2007. If the petitioner was not issued/granted



the said certificate by the National Body it is difficult to see as to how the p
etitioner could be penalized for the said deficiency which was not attributable
to her. That apart, the materials on record also make it clear that the petition
er was all along holding a provisional certificate issued by the Assam State Cou
ncil for Vocational Training. The said certificate was duly considered by the Re
spondents prior to the initial appointment of the petitioner. If that be so, the
Court cannot find any infirmity in the initial appointment of the petitioner.
8. Though there may be some irregularity in the grant of the regular scale
to the petitioner by order dated 15.9.2002, as the certificate issued by the Nat
ional Body in the year 2006 certifies that the petitioner had qualified in the T
rade of Stenography in the year 1998, i.e. before her appointment, the said cert
ificate issued by the National Body will have the effect of obliterating the irr
egular grant of the regular scale to the petitioner made in the year 2002. On th
e said basis the Court can find little justification in the actions of the respo
ndents in taking the view that the petitioner was not entitled to the regular sc
ale of pay granted to her in the year 2002 which should now be recovered from th
e emoluments of the petitioner at the rate of Rs.2000/- per month.
9. In so far as the ground urged in the affidavit filed by the respondents
with regard to the petitioner not qualifying in a selection held by the duly con
stituted Board under the Service Rules in force, is concerned, it may be noticed
that under the said Service Rules the Chairman of the Selection Board is the Ch
ief Secretary. There is no dispute that in practice such functions under the Rul
es is being performed by the Head of the office in which recruitment is being ma
de. Whether the said practice has come to hold the field by an act of delegation
is not known. Be that as it may, in so far as the present case is concerned, th
e records available make it clear that the selection in which the petitioner par
ticipated and on the basis of which she was appointed was conducted by a Board o
f which the Chief Judicial Magistrate was the Chairman. If that be so, the Court
can hardly find any infirmity in the selection of the petitioner and her appoin
tment as a Stenographer Grade-lIl.
10. For the aforesaid reasons and in view of the discussions that have prece
ded this writ petition has to be allowed which | hereby do. The impugned order d
ated 16.12.2005 is set aside. The petitioner is directed to be allowed to contin
ue as Stenographer Grade-lll in the regular scale of pay without effecting any r
ecoveries from the pay and allowances drawn by her. Any amount withheld/recovere
d, which will now be due in terms of the present direction, be paid to her forth
with and without any delay.



