WP(C) 8660/2005
BEFORE
THE HON’BLE MR. JUSTICE B.K.SHARMA

JUDGMENT AND ORDER (CAV)

The petitioner has invoked the writ jurisdiction of this Court seeking
a direction to the respondents, more particularly, the Respondent No.2 i.e. the
Director of Higher Education to accord necessary approval for appointment of the
petitioner as Lecturer in Political Science in the college called - Anandaram D
hekial Phukan College (in short ADP College) in the district of Nagaon for which
the petitioner has been selected by a duly constituted selection committee.

2. The petitioner is a 1st Class Master Degree holder in Political Science
consistently with a good academic records all throughout his academic career. He
is also recipient of a number of awards and is also Bachelor of Music. He join
ed as Lecturer in Political Science in July, 2002 in another college namely, Bat
adrava Sri Sri Sankardev College in the district of Nagaon and after continuing
in the said college, gathered teaching experience.

3. Pursuant to the advertisement dated 26.4.2003 published by the authority
of the ADP College inviting applications from candidates for filling up/appoint
ment in the regular vacant post of Lecturer in the department of Political Scien
ce, the petitioner offered his candidature. Be it stated here that in the adver
tisement, it was stated that preference would be given to the candidates havin
g Group A’ in the Master Degree. Be it also stated here that the petitioner is
the Master Degree holder in Group ‘A’ stream with 67.5% marks. At the time of f
iling the writ petition, the petitioner also appeared in the SLET Examination.

4. Although in the advertisement, it was indicated that NET/SLET would be
considered as per the Circular issued by the Director of Higher Education i.e.
the Respondent No.2, but according to the petitioner, there was no candidate wi
th NET/SLET qualification who had responded to the advertisement. Situated thus,
the college authority had no other option than to adopt the resolution to appo
int the candidate without the qualification of NET/SLET.

5. The interview for the post was held on 28.6.2003 and admittedly, the pet

itioner was placed at the first position in the merit list. Thereafter, in acc

eptance of the recommendation of the selection committee, the Governing Body of
the college by its resolution dated 28.6.2003 resolved to appoint the petition

er. Consequently, as per the requirement of the relevant rules, the relevant

papers were sent to the Director of Higher Education for according approval towa

rds appointment of the petitioner. In the meantime, by way of another resoluti

on dated 22.7.2003, the Governing Body decided to appoint the petitioner as Lect

urer in Political Science on contractual basis. It is the grievance of the peti

tioner that although he was selected against regular vacancy, the respondents a

ppointed him on contractual basis instead of appointing him on regular basis.

6. Although the college authority made the request to the Director of Highe

r Education for according approval towards appointment of the petitioner, but no
approval was accorded. In the meantime, the college authority by its letter d

ated 9.7.2004, appointed the petitioner as Lecturer at a consolidated pay of Rs.

2,000/-. The petitioner has been continuing in his service till date. By Annex

ure-7 communication dated 3.10.2005, the Director of Higher Education requested

the college authority to furnish certain information to which the Principal of t

he college by his letter dated 29.10.2005 (Annexure-8 to the writ petition) duly
replied.

7. When the matter rested thus and the appointment of the petitioner was no

t materialized, the petitioner filed the instant writ petition with the aforesai



d prayer and also expressing apprehension that his service might be terminated.

8. The Respondent No.2 i.e. the Director of Higher Education has filed the
counter affidavit contending, inter alia, that since the petitioner is neither
PhD degree holder nor has cleared NET/SLET as per the UGC guidelines, no approva
| for his appointment can be granted. In this connection, the decision of this C
ourt dated 6.5.2004 in W.P. (C) N0.4862/2001 has also been referred to, to conte
nd that apart from the requisite percentage of marks in the Master Degree level
, a candidate must clear NET/SLET. However, paragraph-8 of the counter affidavi
t, the following statement has been made :-

(8) That on the facts and circumstances stated above the deponent cannot approv
e the proposal sent by the authorities of the ADP College, Nagaon for appointmen
t of the petitioner. However, 104 numbers of such cases including the name of th
e petitioner have been forwarded to the Government for necessary orders.

9. The petitioner has filed an affidavit-in-reply contending, inter alia, t
hat the respondents themselves have relaxed the qualification of the NET/SLET an
d thus, he is also entitled to similar relaxation. Be it stated here that in

the meantime, the petitioner has cleared NET which has been brought on record b
y filing affidavit on 26.7.2006. In this affidavit also, the petitioner has ref
erred to some appointments made in relaxation of qualification of NET. The petit
ioner has also indicated that in the meantime, he has submitted his thesis relat
ing to PhD degree.

10. I have heard Mr. K.K. Mahanta, learned senior counsel assisted by Mr. A.

Somua, learned counsel for the petitioner as well as Mr. T. Islam, learned Stan
ding Counsel, Education Department. | have also heard Dr. Y.K. Phukan, learned s
enior counsel assisted by Mr. D. Das, learned counsel representing the college a
uthority.

11. This Court noticing the fact that the Director of Higher Education, Assa

m has referred the case of the petitioner to the Government for a decision in t

he matter and that in the meantime, since the petitioner has also cleared NET, i

ssued direction to the Government in the concerned department to take a decision
in the matter. In response to the direction so issued, the department has file

d an affidavit on 24.7.2007 through the Under Secretary. In the affidavit, it h

as been stated that as per the UGC norms, the requirements for appointment as Le

cturer are 50% marks in Post Graduate degree coupled with NET/SLET/M.Phil/PhD.

However, nothing has been stated as to whether the Government is prepared to tak

e a decision in the matter in terms of the reference mad by the Director of Hig

her Education

12. During the course of hearing, Mr. Mahanta, learned Sr. counsel for the p
etitioner has produced the copy of the letter dated 9.12.2004 issued by the UGC
to the Gauhati University. The letter relates to general criteria for giving
exemption from NET. In the letter, the consideration of the UGC relating to exe
mption in respect of the requirement of NET has been indicated. As per the said
letter, the NET exemption may be granted under special circumstances such as
, NET examination being not held and NET/SLET qualified candidates being not av
ailable when interviews were held following the due procedure. Placing reliance
on this letter, Mr. Mahanta, learned counsel for the petitioner has submitted t
hat since at the time of conducting the selection, there was no NET/SLET qualif
ied candidates, but the selection was held following the due procedure, the aut
horities are bound to accept the recommendation of the selection committee and m
ore so, when the petitioner has in the meantime, cleared the said qualification

13. The letter dated 30.11.2004 issued to the Government by the Director of
Higher Education enclosing therewith the list of 64 candidates having NET/SLET
or PhD degree and 104 candidates without NET/SLET qualification respectively is



also on record. By the said letter, the Director of Higher Education, while fo
rwarding both the lists, sought for necessary approval of the Government toward
s appointment of the incumbents. In the letter, it was indicated that the colle
ge authorities have selected the candidates against the valid sanctioned post.

In the list of 104 candidates, the name of the petitioner also appears. Howeve
r, since there was no response to the same from the Government, this Court by t
he aforesaid order dated 5.6.2007 desired to know the decision of the Government
. The direction was also issued to take a decision in the matter.

14. Pursuant to the aforesaid direction, the stand of the Government has bee

n reflected in the affidavit filed on 5.6.2007, about which a mention has been m

ade above. In this affidavit, except stating about the eligibility criteria as

per the UGC norms, nothing has been stated as to whether the Government is prep

ared to grant necessary approval. However, in paragraph-5 of the said affidavit

, it has been stated in reference to the Office Memorandum dated 17.7.2004 (copy
not enclosed) that the appointments in sanctioned posts will be made only if th

e person concerned has the requisite norms i.e. 55% marks in Post Graduate degre

e and NET/SLET/M.Phil/PhD as per the UGC norms. Upon a reference to the said o

ffice memorandum dated 17.7.2004, it has also been stated that the regularizatio

n of services of Lecturers would be made effective from the date of actual appoi

ntment and joining in the sanctioned posts or acquisition of UGC norms, whichev

er is later.

15. From the materials on record, it appears that no clear-cut decision has

been taken in the matter. The respondents have also not attended to the fact th

at the petitioner, in the meantime, has obtained NET qualification. Further, a

s per Anenxure-1 to the affidavit-in-reply filed by the petitioner to the affida

vit-in-opposition of the Respondent No.2, it appears that the Government of Assa

m in the Education (Higher) Department appointed as many as 97 Lecturers in vari

ous Government colleges with the condition that such appointments are subject to
clearance of NET/SLET in due course as per the UGC norms. Placing this letter
on record, the petitioner has contended that similar benefits should also be ex

tended to the petitioner, more so, when he has already cleared the NET qualifica

tion. The petitioner has also referred to Annexure-2 office memorandum dated 6.

7.2005 annexed to the affidavit-in-reply by which the under-qualified Lecturers

of the deficit colleges under grants-in-aid have been provided with the revised

pay scale with effect from 1.1.1996 with the condition that the said Lecturers

would be entitled to get the benefit of UGC pay scale with prospective effect su

bject to clearing PhD/M. Phil as per the UGC norms.

16. The petitioner has also placed reliance on the Annexure-4 notification d
ated 20.4.2005 annexed to the rejoinder affidavit by which the Lecturers named t
herein have been appointed without insisting on NET/SLET. They have been appoi
nted with the stipulation that they would be required to obtain NET/SLET within
two years from the date of notification. In this connection, the petitioner has

also referred to the similar orders annexed to the rejoinder affidavit.

17. From the aforesaid materials on record, it cannot be said that the respo

ndents have all along strictly adhered to the requirement of NET/SLET qualificat

ion. It appears that time to time relaxation has been extended to the candidate

s, who did not have NET/SLET. The decision on which the learned Standing Counsel

, Education has placed reliance, may not be strictly applicable to the case in h

and. In the said case, a challenge was made to the appointment of the private
respondent who admittedly ranked below the petitioner in the merit list. Howeve

r, it was contended that the petitioner did not have the requisite qualificatio

n as per the UGC norms. The petitioner and the candidates above the private re

spondent did not have the qualification of NET. In such circumstances, the Gover

ning Body of the college recommended the name of the private respondent for appo

intment, he being the NET qualified candidate. It was in that context, this Cou

rt upheld the decision of the authority to appoint the private respondent.



18. Unlike the above cases, in the instant case, there is no challenge to

the recommendation made in favour of the petitioner. It has also not been dispu

ted that at the time of conducting the selection, none of the candidates had the
qualification of NET/SLET. It is in this context, the learned counsel for the p

etitioner has placed reliance on the aforesaid letter dated 9.12.2004 issued by

the U.G.C. to the Gauhati University indicating the permissible relaxation in r

espect of the NET/SLET. One such situation relating to permissible relaxation is

when the NET/SLET qualified candidates are not available and the interview is

held following the due procedure.

19. In view of the above, the respondents will have to take a decision in th
e matter as was ordered by this Court on 5.6.2007. They will also bear in mind
that the similarly situated candidates were appointed in the past granting relax
ation with the stipulation of clearing NET/SLET in near future. It will also be
born in mind that in the meantime, the petitioner has obtained NET qualificatio
n.

20. The matter is sent back to the Government in the concerned department to
take a decision in the matter in reference to the letter dated 30.1.2004 by whi

ch the Director of Higher Education, Assam forwarded the proposal for appointme

nt of candidates without NET/SLET, to the Commissioner and Secretary to the Gove

rnment of Assam in the Education (Higher) Department. The Government shall take
a decision consistently with the observations made above. Entire exercise shall
be carried out as expeditiously as possible, but at any rate, not later than 3

(three) months from today. Till such time, the petitioner shall be allowed to co

ntinue in his service in the college.

21. With the above direction, the writ petition is disposed of without, howe
ver, any order as to costs.



