WP(C) 3127/2006
BEFORE
THE HON’BLE MR. JUSTICE B.K.SHARMA

JUDGMENT AND ORDER (CAV)

The challenge made in this writ petition is the appointment of the Respo
ndent No.5 as Assistant Headmaster on regular basis. According to the petitione
r, the select list, on the basis of which the Respondent No.5 has been appointed
, having long expired, the impugned order could not have been issued appointing
her on regular basis on the basis of the said select list.

2. Although certain contentions have been raised by both the parties relati
ng to service seniority etc., the same need not be gone into, in view of the fac
t that the only challenge made in the writ petition is the order dated 26.5.2006
by which the Respondent No.5 has been appointed as Assistant Headmaster of the
school in question on regular basis. In fact, the learned counsel for the petiti
oner, during the course of hearing, fairly submitted that the issue relating to
the seniority between the Respondent No.5 and the petitioner need not be gone in
to in this proceeding and that the petitioner would be satisfied if an adjudicat
ion is made on the legality and validity of the impugned order dated 26.5.2006.

3. A selection for appointment of Assistant Headmaster was made in the year
1999 and the Respondent No.5 was placed at Sl. No.3 of the select list in resp

ect of the school in question. Her selection was put to challenge by one Shri S

ubhash Sen by filing an appeal being ATA N0.37/2001 in the Assam Administrative

Tribunal. During pendency of the appeal, the Respondent No.5 approached this Co

urt by filing the writ petition being W.P. (C) N0.4477/2001, which was disposed

of by order dated 29.6.2001 providing disposal of the representation dated 26.3.

2001 submitted by the Respondent No.5 to the Director of Secondary Education, As

sam. The representation was to be disposed of in accordance with rules and regul

ations. According to the petitioner, the writ petition was filed by the Respon

dent No.5 in total suppression of fact that her very selection was under challen

ge in the aforesaid appeal before the Tribunal.

4. After the aforesaid selection was held in 1999, the respondents held ano

ther selection in 2002 in respect of the school in question. According to the p

etitioner, in view of holding such selection in 2002, the earlier select list pr

epared in 1999 became redundant. However, the Respondent No.5 has been appointe
d by the impugned order dated 26.5.2005 on the basis of the said selection of 19

99 which according to the petitioner, is illegal and arbitrary.

5. The post of Assistant Headmaster in the school remained unfilled since 2
001 to 2006 and the affairs of the school was managed through the Assistant Hea
dmaster-I/C. According to the petitioner, he appeared in the selection conduct

ed in 2001/2002 and has been selected. Referring to the provisions of the relev
ant rules, it has been contended by the petitioner that the select list of 1999

could not have been made operative in 2006 in view of the stipulation that such
select list would expire on completion of one year. Further stand of the petiti

oner is that since a new selection was held in 2001/2002, the earlier select lis

t prepared on the basis of the 1999 select list could not have been acted upon i

n 2006.

6. The Respondent No.5 in her affidavit has denied the contention raised i

n the writ petition. It is her case that since she was a selected candidate, th

ere is nothing wrong in appointing her as Assistant Headmistress in the school

by the impugned order. In Para-12 of the affidavit, it has been stated that the
official respondents, even in absence of any interim order restraining them fro

m appointing, did not appoint her and in the meantime, with the creation of Bod



oland Territorial Council (B.T.C.), now B.T.A.D., the matter relating to appoin

tment came within the purview of the B.T.A.D. Accordingly, by the impugned order
issued by the Director of Education, B.T.C., she was appointed by the impugned
order dated 26.5.2006.

7. In Para-15 of the counter affidavit also, the Respondent No.5 has state

d that there was no interim order passed by the Tribunal restraining the offici

al respondents from appointing her on the basis of the select list of 1999. In

Para-16 of the same, it has been stated that the Respondent No.5 ought to have
been promoted as Asstt. Headmaster in 2001 itself i.e. within the validity peri

od of the select list, but she could not be appointed due to pendency of the app

eal before the Tribunal. According to the Respondent No.5, she had the right t

o be considered for promotion till such time the proceeding before the Tribunal

continued which came to an end on dismissal of the appeal by order dated 13.12.2

006.

8. The official respondents have not filed any counter affidavit. The Resp

ondent No.5 has also filed an additional affidavit followed by an affidavit file

d by the petitioner. In the additional affidavit filed by the Respondent No.5 o

n 9.4.2007, it has been stated that she could not be promoted to the post of Hea

dmaster in view of the pendency of the appeal before the Tribunal. On the other

hand, in the additional affidavit filed by the petitioner on 27.7.2007, it has

been stated that the select list prepared in 1999 having been approved by order
dated 14.9.2000, the same got expired upon expiry of one year from 14.9.2000 a

s per the provisions of the rules. The affidavit has referred to the letter dat

ed 2.2.2002 issued by the Inspector of Schools, Kokrajhar to the respective sch

ools furnishing information regarding a fresh selection scheduled to be held on

26.2.2002. In response to this letter, the school authority by its letter date

d 4.2.2002 (Annexure-8 to the addl. affidavit) asked for clarification from the

Inspector of Schools as to the number of senior graduate teachers required to be
sent for selection. Thereafter, Annexure-9 was prepared containing the names o

f 5 (five) senior teachers of the school for their appearance in the selection s

cheduled to be held on 26.2.2002, which included the petitioner.

9. From the aforesaid pleadings of the parties, what has transpired is tha

t while it is the case of the petitioner that the select list prepared in 1999
approved on 14.9.2000 could not have been made operative in 2006, after expiry

of the validity period and holding of a fresh selection in 2002, it is the case

of the Respondent No.5 that since she could not be promoted in view of the pende

ncy of the appeal before the Tribunal, there was nothing wrong in appointing/pro

moting her by the impugned order after disposal of the appeal by the Tribunal.

10. The question which calls for consideration is as to whether the petition
er could have been appointed/promoted as Assistant Headmaster of the school on t
he basis of the selection made in 1999, approved on 14.9.2000.

11. The post of Headmaster of the school had fallen vacant on 13.7.2001 upon
retirement of the incumbent namely, Shri R.K. Das. Thus, the selection held i

n 1999 was prior to the actual vacancy occurred. Regarding this vacancy positi

on, there is specific averments in Para-5 of the writ petition. There is no deni

al on the part of the Respondent No.5. At the time when the selection was condu

cted, the rules holding the field was the Assam Secondary Education (Provinciali

zed) Service Rules, 1982. Rule 3 of the Rules indicates the class and cadre. |

t includes the post of Assistant Headmaster in Grade-Ill. Rule 9 of the Rules p

rovides for recruitment by promotion amongst others to the post of Assistant Hea

dmaster. Rule 10 of the Rules indicates the Selection Board.

12. Rule 10A of the Rules lays down the general procedure for promotion as
per which, before the end of each year, the appointing authority shall make an a
ssessment of the likely number of vacancies to be filled up by promotion in the



next year in each cadre and in each school. The requirement of the procedure is
to furnish to the Selection Board the relevant information such as, number of v
acancies and the candidates for promotion in order of seniority, character roll
s and other records are also required to be forwarded. Further requirement of R
ule 10A of the Rules is that the appointing authority shall request the Board to
recommend within one month a list of candidates found suitable for promotion in
order of merit and the Board shall recommend the candidates about double the n
umber of vacancies in order of preference. The appointing authority on receipt
of the list of recommended candidates from the Board shall fill up the vacanci
es in accordance with the preference shown in the list.

13. Considering the fact that the selection was conducted in 1999, but the
vacancy in the school had arisen on 31.12.2001, the question necessarily arises
as to whether the appointing authority could have considered the said vacancy
in 1999. As per Rule 10A of the Rules, the assessment of vacancies is to confi
ne to the likely number of vacancies to be filled up by promotion in the nexty
ear. If the selection was held in 1999, the year thereafter being 2000, the vac
ancy which occurred on 31.12.2001 could not have been accounted for.

14. Although there is no specific provision in the rules regarding the valid
ity period of the select list, but having regard to the fact that Rule 10A of th
e Rules provides that before the end of each year, the appointing authority shal
| make an assessment of the likely number of vacancies to be filled up by promot
ion in the next year in each cadre and in each school, as a natural consequence
thereof, the validity of the select list will be for a period of one year. In
this connection, | may gainfully refer to the decision of the Apex Court in Unio
n of India v. N.R. Banerjee as reported in (1997) 9 SCC 287 in which the Apex C
ourt noticing frequency of the panel to be prepared against the vacancies occurr
ing during the course of a year, observed that the life of the panel is one year
. In this connection, Para-5 of the judgment is quoted below :-
(5) PART Il of the guidelines relating to the frequency of meeting of the D.P.C
. Para 3.1 indicates that the D.P.Cs should be convened at regular annual interv
als to draw panels which could be utilized for making promotions against the vac
ancies occurring during the course of a year. In other words, the life of the pa
nel is one year. For this purpose, it is essential for the concerned appointing
authorities to initiate action to fill up the existing as well as anticipate
d vacancies well in advance of the expiry of the previous panel, by collecting
relevant documents like, A.C.Rs, integrity certificates, seniority list etc. fo
r placing before the D.P.C. (Emphasis added).

15. Apart from the fact that as per the requirement of Rule 10A of the Rules

, the appointing authority, while making the selection in 1999 could not have vi

sualized the vacancy of December, 2001 in view of the fact that as per the sai

d requirement, the selection could have been conducted pertaining to the vacanci

es of 2000, the frequency of the penal having indicated in Rule 10A of the Rules
which is every year, the select list prepared in 1999, even if counted from the
date of the approval, which is 14.9.2000, got expired on 13.9.2001.

16. As per own admission of the Respondent No.5, there was no stay order tow
ards her appointment. Strictly speaking, on the basis of the select list prepar
ed in 1999, she could not have been appointed against the vacancy occurred on 31
.12.2001 and that too, in 2006. The only direction issued towards disposal of t
he writ petition being WP(C) N0.4477/2001 was to dispose of her representation d
ated 26.3.2001. In the impugned order, this is the order which has been mentione
d coupled with the Government letter dated 19.3.2004. However, the learned coun
sel for the official respondents in spite of granting opportunities, failed to
produce this letter for perusal of the Court. Be that as it may, by operation

of rules, the selection of the Respondent No.5 being not against the vacancy o
ccurred on 31.12.2001 and the select list having been expired in the normal cir



cumstances, the Respondent No.5 could not have been appointed/promoted on the ba
sis of the letter issued by the Government in 2004.

17. Since the impugned order also mentions about the order dated 29.6.2001 p
assed in the writ petition filed by the Respondent No.5 being WP(C) No0.4477/2001
, the case file was called for and has been perused. On perusal of the same, it
appears that there is no dispute regarding the selection held by the State Selec
tion Board for selection to the post of Assistant Headmaster. Such selection wa

s held on 25.10.1999 and thus, the vacancy occurred on 31.12.2001 on account of
retirement of the regular incumbent could not have been visualized in the said s
election. However, on perusal of the records relating to WP(C) No0.4477/2001, it
appears that there is averment relating to retirement of the regular incumbent o

n 31.12.2000, but in the present proceeding, both the parties have indicated th

at the date of retirement of the said incumbent was 31.12.2001.

18. If the regular incumbent had retired on 31.12.2000 then in that case, th
e selection conducted in 1999 could take note of the said vacancy, but in case,
he had retired on 31.12.2001, the said vacancy could not have been taken into ac
count in the selection conducted in 1999. In absence of any clear picture, the ¢
onclusion shall be that if the said vacancy had occurred on 31.12.2001, the 1999

selection could not have been taken note of the said vacancy, but if in fact,

he retired on 31.12.2000, the said vacancy would be within the purview of the 1
999 selection.

19. This now leads us to the case of the Respondent No.5 that she could not
be appointed in view of the pendency of the proceeding before the Tribunal. As
noted above, the Tribunal never issued any order of stay restraining the respo

ndents from appointing the Respondent No.5. This is the own case of the petition

er. In fact, in the additional affidavit filed by the Respondent No.5, she has
categorically stated in Para 16 of the counter affidavit that she ought to have
been appointed during the validity period of the select list. However, she has
justified her appointment/promotion in 2006 on the ground of pendency of the pr
oceeding before the Tribunal.

20. The official respondents have not filed any counter affidavit and thus,
the pleas of the petitioner got unrefuted. However, the learned Standing Couns
el, B.T.C. has produced the file bearing No.DE/BTC/HE/3/2006 purportedly the rel

evant file pertaining to the case. The file contains the para-wise comments of
the Inspector of Schools forwarded to the Directorate of B.T.C. The only plea t
aken in Para-wise comments is that after the selection conducted in 1999 and pub
lished in 2000, no other select list has been prepared. The plea of the petiti
oner that in the meantime, another selection was held in 2002, has not been den
ied. From the select list placed on record, it appears that there was other two
teachers above the petitioner in the select list. However, it is submitted that
the said two teachers having retired from service, could not be appointed. On b
eing asked, the particulars relating to their dates of retirement, none of the
learned counsel could furnish anything. Their dates of retirement will have a be
aring inasmuch as the petitioner’s position was at Sl. No.3 of the select list.
Thus necessarily, it is the said two incumbents above her should have been cons
idered for promotion during the validity period of the select list. The records
also do not contain the Government letter dated 19.3.2004 about which a mentio
n has been made in the impugned order dated 26.5.2006. The records also do not
indicate as to how the case of the Respondent No.5 was processed and finalized.
The file purportedly containing the relevant records, unfortunately does not ha
ve the relevant note sheets.

21. For all the aforesaid reasons and in absence of any assistance from the
official respondents, | deem it fit and proper to refer the matter back to the s

aid respondents for a decision consistently with the observations made above. Si
nce the matter pertains to BTC, but the impugned order refers to the Government’



s letter dated 19.3.2004, it will be appropriate if the Respondent No.3 takes th
e decision , if need be, in consultation with the Respondents No.1 and 2. The
decision shall be taken indicating the reasons thereof in the form of a speaki
ng order. The order shall be passed as expeditiously as possible but at any rat
e, not later than 15.11.2007 and shall be communicated to the parties involved.

22. With the above direction and observation, the writ petition is disposed
of, without, however, any order as to costs.



