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THE HIGH COURT OF SIKKIM : GANGTOK

Writ Petition (C| Ho. 46 of 2005

Upendra Nath Dubey
POT (Maths)

Govt. Sr.  Sec. School, Sadam
south sikrfu.

... Petitioner

-Versus-

1.       The state of sikldm
through the Commissioner-cum-Secretary
Human Resource Development Department
Government of Sikldm
Gangtok, Sikkin.

2.        Sri D.R. Kharel (Special secretary)
Human Resource Development Department
Government of Sikhim
Gangtok, Sikkin.

3.       The Accounts ofricer
Human Resource Development Department
Government of Sikkim
Namchi, South Sikkim.

... Respondents.

F`or the petitioner        : Mr. U.N. Dubey in person.

F`or the Respondents: M/s J.B. Pradhan and Karma Thinley, Government
Advontes

PRESBNT:  HORTBLB in. JrusTICB AJOT HATH RAY, CHIEF JrusTlcE
•,

HON'BLE ]m. UUSTICB H. SURIA][AHI SIHGH, JruDGE

DUELTE; OF IUDGEBIIFT s 05:in HAncII, 2007.
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JUDGMEHT

A.N. Ray. C..

The   Writ   Petition   can   only   be   and   is   hereby   dismissed.   The

grievance  of the  Writ  Petitioner is  against  the  order of the  Department

dated  19.10.2005, whereby he was granted advancement grade with effect

from 22.3.2004 as Post Graduate Teacher (Mathematics).

2.        In  1999,  Government  Rules  have  come  into  operation whereby  10

years' continuous service is needed as P.G.T. for the purpose of securing

advancement grade.

3.       The calculation made by the ctovemment on the basis of the service

career of Dubey is as follows: -

A.        F`rom  16.7.1987  to  15.12.1987  he  worked  only  as  Graduate

Teacher and that also on ad hoc basis.

a.       He worked on contract from  16.2.1988 to 21.3.1989 but then

again only as a Graduate Teacher.

C.       As  Post  Graduate  Teacher  he  worked   from  22.3.1989   to

21.3.1991 on contract basis for two years.

D.       From 22.3.1991 to o9.06.1996 there was a gap in service.

E.       The Writ Petitioner was regularized on  10.6.1996 and he was

counted  as  having  the  benefit  of  eight  more  years  of  service  as  Post

Ciraduate  Teacher  on  22.3.2004.     Thus  according  to  the  Government

calculation  he  completed  Post  Graduate Teacher status with  effect  from
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22'.3.2004,   the   dates   being   22.3.1989   to   21.3.1991   and   again   from

10.6.1996  to  22.3.2004,  overlooking  the  gap  of about  three  months  by

which the Writ Petitioner fell short of ten years.

4.       There  have  been  many  litigations  in  regard  to  teachers  involving

locals and non-locals and the parties have gone upto the Supreme Court

also.   On  29.4.1994 an order was passed by the Supreme Court  setting

asidetheorderoftheDivisionBenchofthesilddmHighcffi„gr¥#,

large-scale  benefits  to  teachers.    However,  it  was  pointed  out  there,/in

regard to Dubey, the anne Writ Petitioner who is before us today, that he

should be treated at par with the other non-locals and be dealt with on the

basis of the I)resent rules in vogue'.

5.       The  1999 rules have thereafter been promulgated.   It is not possible

to  construe  the  Supreme  Court's order as  restraining the  hands of the

administration even from promulgating any rules.

6.       Because  of  an  inadvertent  omission,  a  Government  Order  dated

28.12.2004 was issued granting advancement grade to the Writ Petitioner

from 22.3.1999.   This was withdrawn by another Government order dated

„      21.5.2005 which was set aside/ty a wnt petr/ti#n/*s#contrary to the
On

nile§  of  natural  justice.     The  Writ  Petitioner  was  thereafter  given  an
1a-

oppqrtunity of hearing   and although he made/written representation on

31.d7.2005,  he  failed  to  appear  in  person  at   11.30  a.in.   for  personal

heating on 09.09.2005.   Before us he submitted that he did  not appear

bectuse he was given ¢threats".  We rind no substance in his submission.

He ib working and getting pay and there is no threat' to him at any time.
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7.      I By a Division  Bench judgment dated  13.12.1995 certain directions

h:d  been  given about teachers who had  breaks in  service  like  the Writ

Petitioner, whose break in service was from 22.3.1991  to 09.06.1996.  The

judgprent clarified that these breaks would not be taken into account for

(i)  firition  of  initial  pay  in  the  grade  and  also  (ii)  for  the  purpose  of

comriuting pension.

8.     I When  the  initial pay  of the  Writ  Petitioner was  rixed  and  he  was

given  regularization  on  10.6.1996  the  five  years'  break  in  service  was

ignor,ed.

9.       It  is  submitted  that  as  and  when  he  retires,  for  the  pulpose  of
I

calculating pensionary benefits, the rive years' break will again be ignored.

10.  I  By an order of review passed by a Single Judge alone, who delivered

the  ham judgment  on  13.12.1995,  his  Ilordship  clarified  on  23.5.1996

that |the break in service would be counted both for withholding of salary

for  the  period  during which  the  teacher  did  not  actually work,  and  for

denving  any  extra  seniority  excepting  over  direct  recruits  only.    These

pr        Poin[sdonotgivse here.

11.     The  Writ  Petitioner's  grievance  is  that  even  for  fixing  the  date  of

granle of advancement grade the break in service should not be counted.

12.  I  This is  an absolutely unacceptable claim and demand.   The  1999

rules state that  10 years' continuous service as Post Graduate Teacher is

necessary for grant of advancement grade.   The Writ  Petitioner is being

giveh  benefit  by  treating  two  disjuncted  periods  of two  years  and  eight
I

years   as   the   required   continuous   period   of   10   years   for   giving
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advancement grade.   He wants even more.   He wants the period, which is

not  his  period  of  actual  service  at  all,  also  to  be  counted  for  giving

advancement grade.   According to bin the only relevant date  should  be

his first rendering of service as Post Graduate Teacher and thereafter only

10 years is to be added to that date inespective of whether he  rendered

any actual service during that period of ten years or not, or whether he

even drew any salary during that period or not.  This submission is only to

be clearly formulated for its rejection.   The order of the Honble Supreme

Court dated 29.4.1994 nowhere directs extraordinary benerits of the above

type  to  be  given  to  the  Writ  Petitioner.    The  Writ  Petitioner  has  been

treated absolutely fairly and at par with all the others similarly situated.

13.     The writ petition is dismissed with no order as to costs.

ftyfty
(Ajoy Nath Ray, C.J.)
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