
Bail slip

(1)  The  Appellant/Accused  Viz.,  Indira  @  Indira  kala  was

directed to be released on bail in and by the order of this Court

dated 18.11.2002 made in Crl.MP.No.10985/2002 in CA.No.1240/2002 on

the file of the High Court, Madras.

(2)  The Appellants/Accused 3 and 5 namely 1). Mustak Ali, (2).

Immthiyas Ahmed @ Samsudeen were directed to be released on bail in

and  by  the  order  of  this  Court  dated  10.10.2002  made  in

Crl.MP.No.9565/2002  in  CA.No.1247/2002  on  the  file  of  the  High

Court, Madras.

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Dated : 28.02.2006

Coram:-

The Hon'ble Mr. Justice P.SATHASIVAM

and

The Hon'ble Mr. Justice J.A.K.SAMPATHKUMAR

Criminal Appeal Nos.1240 of 2002, 

1247 of 2002 and 616 of 2003

Indira @ Indira Kala   ... Appellant/A1 in

 Crl.A.No.1240 of 2002

Mustak Ali   ... Appellants/A3 & A5 in

Immthiyas Ahmed @ Samsudeen   Crl.A.No.1247 of 2002

Shabudeen   ... Appellant/A2 in

 Crl.A.No.616 of 2003

vs.

State By Inspector 

of Police, G.1,

Vepery Police Station    ... Respondent

Cr.No.3136/98

Criminal Appeals are filed under Section 374 (2) of Cr.P.C.

against the judgment passed by Additional District & Sessions Judge,

Fast  Track  Court  II  in  Sessions  Case  No.293  of  2000  dated

05.07.2002.
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For appellants    : Mr. V.Gopinath, Senior Counsel 

  for Mr.S.Ananthanarayanan for

  Appellant in Crl.A.No.1240/2002

  Mr.C.Duraipandian for Appellants

  in Crl.A.Nos.1247 of 2002 and 

616 of 2003.

For Respondent  : Mr. V.M.R.Rajendran,

  Additional Public Prosecutor  

-----

JUDGMENT

(Judgment of the Court was delivered 

by J.A.K.SAMPATHKUMAR, J.)

These appeals arose out of conviction and sentence imposed by

the  Additional  Sessions  Judge,  Fast  Track  Court  II,  Chennai  in

S.C.No.293  of  2000  convicting  the  appellants  in  the  following

manner:

2. Appellant (A1) in C.A.No. 1240 of 2002 was convicted under

Section 302 I.P.C and sentenced to suffer life imprisonment and also

to  pay  a  fine  of  Rs.5,000/-  in  default  6  months  rigorous

imprisonment. 

3(i). Appellant (A2) in Crl.A.No. 616 of 2003 was convicted

under Section 302 I.P.C. and sentenced to undergo life imprisonment

and also to pay a fine of Rs.5,000/- in default 6 months rigorous

imprisonment .

3(ii).  He  was  also  convicted  under  Section  201  I.P.C.  and

sentenced to suffer rigorous imprisonment for 7 years and also to

pay a fine of Rs.2,000/- in default 3 months rigorous imprisonment.

3(iii).  He was also Convicted under Section 382 I.P.C. and

sentenced to suffer rigorous imprisonment for 10 years and also to

pay a fine of Rs.2,000/- in default 3 months  rigorous imprisonment.

The sentences shall run concurrently.

4(i).First Appellant (A3) in Crl.A.1247 of 2002 namely Mustak

Ali was convicted under Section 201 I.P.C. and sentenced to suffer

rigorous  imprisonment  for  7  years  and  also  to  pay  a  fine  of

Rs.3,000/- in default 3 months rigorous imprisonment.
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4(ii).  The  second  appellant  (A5)  namely  Imithaz  Ahmed  @

Samsuddin in Crl.A.No.1247 of 2002 was convicted under Section 414

I.P.C. and sentenced to suffer rigorous imprisonment for years. 

5. The case against A4 namely Sudhakar ended in acquittal. 

6.1. The case of the prosecution is as follows:

The deceased is the wife of P.W.1 and mother of P.W.2 and

P.W.3.   P.W.8  is  the  junior  paternal  uncle  of  P.W.1.  Deceased

Anusuya  was  having  finance  dealing.   She  gave  loan  to  several

persons.  

6.2. Similarly, Anusuya gave loan of Rs.3,00,000/-to the first

accused.  She also gave loan of Rs.30,000/- to the second accused.

But  neither  A1  nor  A2  repaid  the  loan  amount  to  the  deceased.

Therefore, the deceased demanded A1 and A2 to repay the loan amount.

6.3. On 10.11.1998, A2 telephoned and stated that he would get

money from P.W.15, Akbar and settle the amount due to the deceased

on 12.11.1998.   On 12.11.1998 at about 10.30 a.m. A4 Sudhakar came

to the house of the deceased and took her in the car wherein, two

more persons were also present.   Then they proceeded to P.W.15,

Akbar's house at Anna Nagar. They waited there but could not get any

amount.  Then they took her to various places and returned to her

house  at  about  5.00  p.m.  The  Deceased  informed  about  the  day's

happening to P.W.1.   

6.4.  On 13.11.1998 at about 9.00 p.m. deceased informed to

P.W.1 that she is going to A1 Indira @ Indira Kala's house for

collection of loan amount.   The deceased went to A1 house at 10.15

a.m. P.W.4 Meena, the servant maid of A1 was present at the time

when the deceased came there.  P.W.6 being the watchman of the

apartment wherein A1 is living saw the deceased entering the house

of A1 but did not noticed when she left the house as he was sent out

to metro office to pay the bill.

6.5. Then A1 mixed some powder in the bread with vegetables and

gave it to the deceased Anusuya.  P.W.4 Meena questioned about the

same.  A1 Indira @ Indira kala replied that it is only Holy Ash.

Deceased consumed the same and sat on the sofa.  P.W.4 Meena applied

some oinment for the leg paid suffered by the deceased.  Then A1

Indira @ Indira Kala took the deceased inside the house and asked

P.W.4 Meena to bring A2 Shapudeen.  P.W.4 Meena went and brought A2

Shabudeen.  A2 came along with two other persons to A1's house.  
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6.6.  Thereafter,  the  deceased  was  asked  to  lay  down  on  a

pillow.   Immediately A1 caught hold the deceased hands and A4 and

A5 caught hold of the legs of the deceased. A2 pressed the pillow

M.O.1 on the face of the deceased.  A3 Mustak Ali was very much

present at the time. Thereafter A3 went out and brought M.O.11 Car,

to the house of the first accused.  Thereafter, A2 to A5 taken the

deceased in the car M.O.11 brought by A2.  This was seen by P.W.7

Ramadoss.  

6.7. P.W.4 Meena infact questioning the attitude of the first

accused for which, the first accused asked P.W.4 Meena not to tell

to any one regarding the occurrence.  

6.8.  Meanwhile  P.W.1  Ekambaram,  husband  of  the  deceased

returned to the house at 11.00 a.m. The deceased was not there.

Then he enquired one Narendran about the deceased.   He informed

P.W.1 that deceased left at about 10.00 a.m.  Then P.W.1, Ekambaram

waited till evening, but the deceased did not turn up.  Then at

about 6.00 to 7.00 p.m. P.W.1 Ekambaram telephoned to A1's house and

enquired about the deceased.  A1 stated that the deceased was there

around to one to 1 ½ hours.   After that she left the place, saying

that she had some work to attend.   Again at about 7.30 p.m. P.W.1

Ekambaram, husaband of the deceased and P.W.2 Ravichandran, son of

the  deceased   went  to  the  house  of  A1  and  enquired  about  the

deceased.   A1 informed that the deceased left the place saying

that she had  to attend some work.  

6.9.  On 14.11.1998, at about 10.00 a.m. P.W.1 went to Vepery

Police station and gave a report Ex.P.1.  At about 10.15 am. P.W.39,

Head Constable registered a case of women missing in Crime No.3136

of 1998 under the caption women missing.   Ex.P.14 is the F.I.R.

6.10. On hearing the news from the village that a  women body

is found at Pandur Aeri within the jurisdiction of Tiruvallur Taluk,

P.W.20 along with P.W.21 and P.W.22 went there and seen the corpus

and thereafter went to Tiruvallur Taluk Police station and gave a

report Ex.P.2, which was received by p.w.38 Sub Inspector of Police

who inturn registered the same in Cr.No. 922 of 1998  under Section

174 Cr.P.C. Ex.P.11 is the printed F.I.R. P.W.23 to P.W.25 have also

seen the corpus at the said place.

6.11. Then P.W.38 Inspector of Police went to the scene of

occurrence  and  prepared  a  rough  sketch  Ex.P.12.   He  prepared

Observation Mahazar Ex.P3 and conducted inquest on the body of the

deceased Anusuya. Ex.P.13 is the inquest report.  Then he sent the

body for postmortem through P.W.32.  P.W.37 R. Muthulakshmi is the

postmortem doctor attached to Government Hospital, Ranipettai.  On

15.11.1998  on  receipt  of  requisition  from  P.W.38  Inspector  of

https://hcservices.ecourts.gov.in/hcservices/



Police, P.W.37 postmortem doctor conducted autopsy on the body of

the deceased Anusuya and gave postmortem certificate Ex.P.10. Since,

the dead body was highly decomposed, he could not give any opinion

regarding  the  cause  of  death.  Thereafter,  P.W.37  received  the

questionnaire to give opinion regarding the cause of death of the

deceased Anusuya from P.W.43 for which, she gave answer for the

same.  Ex.P.17 is the the report.  This Ex.P.17 would amount to

recording of evidence under Section 161 Cr.P.C. In fact Ex.P.17 was

marked  subject  to  admissibility.    After  postmortem,  the  blood

stained cloth of the deceased was recovered under Form 95 by P.W.42.

Then he sent the same through Court for serological test.    Blood

stained cloth of the deceased was spoken to in detail by P.W.27

Murali.  M.O.2 is saree.  M.O.3 is blouse.  M.O.4 is inskirt. 

6.12. In the meantime, P.W.38 Inspector of Police on 14.11.1998

gave  a  news  to  the  papers  for  publication  about  the  death  of

Anusuya. On 15.11.1998, P.Ws 1 and 2 after seeing the paper came to

Tiruvallur Taluk police station to identify the corpus.  So, P.W.38,

Inspector of Police took them to Government Hospital, Tiruvallur for

identification of the deceased.  They identified the body of the

deceased.   

6.13.  In pursuance of the identification, P.W 42 Inspector of

Police attached to Tiruvallur Taluk Police station, on 15.11.1998

came to know about the case registered under Section 174 Cr.P.C. and

hence  he  altered  the  offence  under  Section  174  Cr.P.C.  into

Sections 302 and 379 I.P.C.    He also examined P.Ws 1, 2 and 20 and

other  witnesses  and  recorded  their  statements.  Ex.P.15  is  the

altered F.I.R.  Ex.P.16 is the requisition given by P.W.42  to

conduct serological report in respect of  the blood stained clothes.

6.14.  So much so, P.W.43, Inspector of Police, G1, Veppery

Police Station, Chennai on the orders of the Commissioner of Police

on 18.4.1999, received the case in Crime No.922 of 1998 on the file

of Tiruvallur Police station under Section 174 Cr.P.C. which was

altered to Section 302 I.P.C.  and clubbed the same together with

the case in Crime No. 3136 of 1998 on the file of the G1, Veppery

Police  Station  which  was  filed  for  women  missing  and  took  up

investigation. Ex.P.20 is the altered F.I.R.

6.15.   On  19.4.1999,  P.W.43  Inspector  of  Police  received

information  that  the  accused  Indira  @  Indira  Kala  had  obtained

Anticipatory Bail in this Court under Criminal O.P. No.1621 of 1999.

On 20.4.1999, he went to Tiruvallur Pandur Village and inspected the

place of occurrence. Threafter, he examined the witnesses pertaining

to this case.  On 26.4.1999 he sent the questionnaire to P.W.37

Dr.Muthulakshmi  to  find  out  the  cause  of  death  of  the  deceased

Anusuya and obtained a report as per Ex.P.17.   
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6.16.  On 29.4.1999 at about 8.30 a.m. on information, in the

presence  of  witnesses  P.W.30  Kandaswamy  and  Ganesh  Kumar,  he

arrested  the  accused  Shabudeen  (A2)  and  Mustak  Ali  (A3)  at

Purasaiwakkam Town Junction and obtained confession statement from

them.   The statement were attested by the said witnesses.  Ex.P.18

is the confession statement of the accused Shabudeen (A2).  Ex.P.19

is the confession statement of the accused Mustak Ali (A3).  On the

same day, he produced them before the XIV Metropolitan Magistrate,

Chennai and obtained police custody from 29.4.1999 to 02.4.1999.  on

the same day, on the identification by the accused P.W.43 Inspector,

in  the  presence  of  P.W.30  Kandaswamy  and  witness  Ganesh  Kumar,

seized  M.O.11 Maruti Omni Van T.C.V.7808, on production by Bala

Murugan  at  No.8,  Venkataraman  Street,  T.Nagar,  Chennai-17  under

mahazar Ex.P.7.  In fact the said vehicle was given by the accused

namely Mustak Ali to P.w.31 Kumar for service on 13.11.1998 and

taken the same on 14.11.1998.  

6.17. On the same day P.W.4 Meena came to the police station

and identified the accused Shabudeen and Mustak Ali.  On 02.5.1999

at about 10 a.m., on the identification by the accused Shabudeen

P.W.43 Inspector went to the house of the accused Indira @ Indira

Kala situated at No.41, 'C' Block, Kadambari Apartment, Ritherdon

Road,  Purasaiwakkam  and  prepared  observation  mahazar  and  sketch.

Ex.P.21  is  the  sketch.  On  the  identification  by  the  accused

Shabudeen, he also seized M.O.1 Pillow under mahazar.  

6.18. Thereafter, the accused Shabudeen took P.W.43 along with

other witnesses to the pawn broker shop of P.W.29 and informed about

the sale of M.Os 5 to 10.  P.W.29 who in turn informed P.W.43

Inspector that the accused Immthiyas Ahmed @ Samsudeen (A5) came to

his shop and sold the same in the year 1998. P.W.43 Inspector who in

turn seized the same under mahazar.  

6.19.   On  19.5.1999,  P.W.43  Inspector  examined  Mr.Sekar,

Inspector of Police (Crime),G1, Vepary police station and came to

know that the absconding accused Immthiyas Ahmed @ Samsudeen (A5)

concerned  in  another  crime  case  and  lodged  in  central  prison,

Chennai.   So,  on  20.5.1999,  he  gave  a  requisition  to  XIV

Metropolitan  Magistrate,  Chennai  for  police  custody  of  Immthiyas

Ahmed  @  Samsudeen  (A5)  and  obtained  orders  for  2  days  police

custody.  He also obtained confession statement from the accused

Immthiyas  Ahmed @ Samsudeen in the presence of witnesses Ganesh

kumar and Parthasarathy.  

6.20.  P.W.43  Inspector  also  taken  necessary  steps  to  for

recording  of  164  statement  of  P.W.4  from  Chief  Metropolitan

Magistrate, Chennai and obtained orders for the same.  Ex.P.8 is the

order dated 12.5.1999 issued by the Chief Metropolitan Magistrate,
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Chennai for recording of 164 statement of P.W.4 by VII Metropolitan

Magistrate.  In pursuance of the said order, P.W.35 Civil Judge

examined  P.W.4 Meena under Section 164 Cr.P.C. and obtained her

statement. Ex.P.9 is the 164 statement of P.W.4 Meena.  

6.21. On 21.5.1999 at about 7.30 a.m., on information, P.W.43

Inspector  arrested the accused Sudhakar (A4) at the junction of

Purasaiwakkam  Perambur  Barax  Road  in  the  presence  of  witnesses

Parthasarathy  and  Ganesh  Kumar  and  obtained  confession  statement

from them.   P.W.4 Meena also identified the accused Immthiyas Ahmed

@ Samsudeen to P.W.43 Inspector.  Thereafter, P.W.43 was transferred

from  that  station.   He  also  examined  Inspector  of  Police,

Tiruvallore  Police station under Section 161 Cr.P.c. and came to

know that the deceased would have been murdered after kidnapping her

from Purasaiwakkam Abirami Theatre.  He examined P.W.1 and witness

Ravi  Chandran  under  Section  161  Cr.P.C.  and  recorded  their

statements.  Exs.D.1  &  D.2  are  the  dates  mentioned  in  their

statement.  Though P.W.43 Inspector examined P.W.4 Meena for four

times, she did not divulge any of the information.

6.22.   Thereafter,  P.W.44  Inspector  took  up  further

investigation in this matter, perused the case file completed the

investigation and filed a final report on 26.7.1999 under Sections

302, 201, 382, 414 read with 120 (B) & 34 I.P.C. against the accused

namely Indira@Indira Kala (A1), Shabudeen (A2), Mustak Ali (A3),

Sudhakar (A4) and Immthiyas Ahmed @ Samsudeen (A5).

7.Thereafter,  prosecution  examined  P.Ws.1  to  44,  marked  21

Exhibits and 11 material objects to prove the guilty act of the

accused.  Exs.D1 and D2 were marked by the defence side to disprove

the case of the prosecution.

8. The trial court, after analysing the entire facts on record

came to the conclusion that the accused namely Indira@Indira Kala

(A1),  Shabudeen  (A2),  Mustak  Ali  (A3),   and  Immthiyas  Ahmed  @

Samsudeen (A5) have committed the offence  (1) under Section 302 (2)

302, 201, 382 I.P.C. (3) 201 I.P.C. and (4) 414 I.P.C. respectively

and convicted and sentenced them accordingly for the period referred

therein.  At the same time, the trial Court acquitted the fourth

accused  Sudhakar,  as  he  was  not  found  guilty  for  the  charges

levelled against him.  

9. Heard both sides.

10. Now, we have to find out whether the finding of the trial

Court in convicting and sentencing the accused referred above for

the  offences  narrated  therein  is  on  the  basis  of  the  evidence

available on record.
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11. To find out truth or otherwise of the prosecution case, the

following points are to be proved.

1. Whether Cropus delicti of the accused Anusuya is   proved?

2. Whether the death of Anusuya is due to homicide or  suicide

under the influence of the accused or suicide on her own accord or

natural death?

3.If  the  death  is  due  to  homicide,  whether  the  appellants

herein are responsible for the same?

Point No.1:

12. Corpus delicti of the accused Anusuya have been proved on

the identification by P.W.1 to 3 and P.W.8 who are none other than

the husband, son , daughter and junior paternal uncle of P.W.1.   In

fact, P.W.1 husband of the deceased Anusuya gave a complaint to

Vepary  Police  Station  about  the  missing  of  his  wife  Anusuya  on

14.11.1998  itself.   The  complaint  of  P.W.1  and  registration  of

F.I.R. were marked as Exs.P.1 and P.14.  On 14.11.1998, unidentified

corpus was found by P.W.20 Village Administrative Officer at Pandur

village, Tiruvallur Taluk. Unidentified corpus was seen by P.W.20 to

P.W.26. They have also seen that the corpus wearing M.Os 2 ,3 and 4.

So much so, P.W.20 being the village administrative officer gave a

report about the unidentified dead body to P.W.38 being the Sub

Inspector of Police, Tirvallur police station who in turn registered

a case in Crime No. 922 of 1998.  Ex. P.20 is the complaint and

Ex.P.11 is the printed F.I.R.  The photo of Anusuya has also been

published in all papers.  So much so, P.W.38 also gave a news to the

papers for publication on 14.11.1998 about the unidentified corpus

found at Pandur village.  On seeing the paper publication P.W.1 and

2 went to Tiruvallur Taluk Police Station and on their instruction

went to Government Hospital and identified the body of the deceased

Anusuya in the mortuary.  From the narration of events, we are

satisfied that the corpus delicti of Anusuya has been proved by

prosecution beyond reasonable doubt.  There is no contrary evidence

on this aspect. There is also no confrontation about his aspect by

the defence.

Point No.2:

13.  The  body  of  the  deceased  Anusuya  was  subjected  for

postmortem.  P.W.37, being the postmortem doctor, conducted autopsy

on  the  body  of  the  deceased  Anusuya  and  submitted  the  report

Ex.P.10.  Since, the body was highly decomposed he could not give

any opinion regarding the cause of death. Serological report also

does  not  reveal  that  the  death  was  due  to  consummation  of  any
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poisonous substance.  It is the prosecution case that the accused

Indira @ Indira Kala has applied some poisonous substance on the

eatable namely bread and vegetable and given it to the deceased for

consumption.  But the serological report does not reveal anything

about the poisonous substance contained in the internal organ of the

deceased Anusuya.   The statement of P.W.37 regarding this aspect

reads as follows:

"..  ..  ..  cs;  cWg ;g [ f ; fis  ,urhaz  ghpnrhjidf ;F
mDg ;gg ; gl ; lJ/   me ;j  mwpf ;ifapy ;  er ;R  jd ;ik  bfhz;l
bghUs ;  vJt [k ;  tapw ;w py ;  , ;y ;iy  vd;W  bjhptpf ;fg ; gl ; lJ/
ehto  vYk ;g [  ey ;y  epiyapy ;  ,Ue ;jJ/   gpnujk ;  mGfpa
epiyapy ;  ,Ue ;jjhy ;  mijg ;  gw ;w p  vd ;dhy ;  fUj ;J  vJt [k ;
TwKoatpy ;iy/ .. .. .."
  

14. This statement was recorded by the learned Magistrate on

04.04.2002. More so,  It is evident on record that on 26.4.1999,

P.W.37 postmortem doctor gave answer for the questionnaire sent by

the Inspector of Police law and order, Tiruvallur Police station to

ascertain the cause of death of the deceased Anusuya.  That answer

to the questionnaire is marked as Ex.P.17.  This Ex.P.17 was marked

on 16.5.2002 through P.W.37 postmortem doctor.   Answer to Question

Nos. 8 and 17 by P.W.37 the postmortem doctor are as follows:

" .......

8. In the history of the case 

   furnished by the Police 

   along with the post-mortem May be  due to 

     certificate requisition, a strangulation or 

   contusion injury in the neck    strangulation 

   was mentioned by the police,    extraversation of

   please state that whether it    blood in the 

   was due to strangulation,      superficious soft

   smotheration or hanging. Also tissues.

   furnish the internal findings  

        of the contusion.

17.With your above findings

   what is your opinion about Died of asphyxia

   the cause of death due to smothering.

   Mrs. Anusuya 

.. .. .."
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P.W.37 was subject to cross examination regarding this aspect.  Her

evidence reads as follows:

" .. .. ..  gpnuj  ghpnrhjid  mwpf ;ifapy ;  ,wg ;gpd ;  fhuzk ;
Fwpj ;J  vd;dhy ;  fUj ;J  brhy ;y  ,ayhJ  vd;W  ,jw ;F  Kd ;g
[  ,e ;e Pjpkd ;wj ;j py ;  tprhhpj ;j  nghJ  brhy ;ypapUf ;fpnwd ; /
vf ;! ; gh ; l ;  xg ;gpdpad ;  vd ;gJ  ehd ;  brhy ;yp  jhd ;  Ma ;thsh ;
vGjpf ;  bfhs ;thh ; .                  .. .. .. .. .. .. .. .. .. .. .. ..
.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. gho mGfpa epiyapy ;  ,
Ue ;jjhy ;  gpnuj  ghpnrhjid  mwpf ;ifapy ;  fUj ;J  bfhLf ;f
Koatpy ;iy/               .... .. .. .. .. .. .. .. .. .. .. .. .. .. .... ..
..  ..  ..  ..  ..  ..  ..  ..  ..  ..  ..  ..   m/rh/M/  10  y ;  nkw ;brhd ;d
fhuz' ;fspdhy ;  cldoahf  kuzk ;  Fwpj ;J  vd ;dhy ;  fUj ;J
bjhptpf ;f  Koatpy ;iy/   ehto  vYk ;g [ .  ey ;y  epiyapy ;  ,
Ue ;jJ/   ,uhrad ghpnrhjidf ;F  ngha ;tpl ;L  te ;j  ehto vYk ;g
[  er ;R  bghUs ;  ,y ;yhj  ,iug ;ig.  ,tw ;iw  itj ;Jk ; ;
vd ;dhy ;  ,wg ;gpd ;  fhuzj ;ij  Tw Koatpy ;iy/  .. .. .."
 

The assertive statement of P.W.37, would show that the cause of

death  of  the  deceased  Anusuya  was  not  ascertained  by  the

investigation  officer  beyond  any  doubt  in  this  case.   Further,

Ex.P.17  is nothing but his statement recorded under Section 161

Cr.P.C.  It is not admissible law.  From the narration of events, we

are of the opinion that the cause of death of the deceased Anusuya

was not proved by the prosecution beyond any reasonable doubt less

Ex.P.17, statement obtained under Section 161 Cr.P.C. which is in

admissible  in  evidence.   Since  P.W.37  has  given  evidence  on

04.4.2002 to the effect that she could not detect the cause of death

of Anusuya, against all principles, Ex.P.17, which was obtained on

26.4.1999, was marked on 16.5.2002 subject to objection by recalling

P.W.37, though it is inadmissible in evidence.

Point No.3

15. It is true that the deceased Anusuya had financial dealings

with several persons.   P.Ws.10 to 19 have spoken to in detail about

the money transaction of the deceased Anusuya with various persons.

Like that the deceased Anusuya has also given loan to the accused

Indira @ Indira Kala (A1) and accused Shabudeen (A2). It is the

specific  case  of  the  prosecution  that  the  deceased  Anusuya  was

demanding  A1 and A2 to repay the loan amount for which they were

postponing  and  that  the  first  accused  Indira  @  Indira  Kala  in

consultation with A2 Shabudeen planned to murder Anusuya for  which,
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A1 Indira @ Indira Kala gave 50,000/- to A2 Shabudeen for execution

of their proposal and that on the fateful day  i.e. on 13.11.1998 at

about 10.30 a.m. deceased Anusuya came to the house of the first

accused Indira @ Indira Kala for collection of loan amount and that

the first accused administered some powder on food substance namely

bread and vegetable and gave the same to the deceased Anusuya and

that some time later, the deceased Anusuya got some pain on the leg

for which, P.W.4  Meena applied Thailam on her leg to relieve the

pain  and  thereafter,  A1,  A2,  A4  and  A5  in  the  presence  of  A3

executed their plan by pressing pillow on the face of the deceased

Anusuya resulting her death and thereafter A2 to A5 took the corpus

in the car M.O.11 and abandoned the same at Pandur Village after

removing M.Os 5 to 10 from the body of the deceased and sold the

same to P.W.29 and misappropriated the sale proceed.  

16.  The  prosecution  examined  P.W.5  to  prove  the  conspiracy

theory. But the witness turned hostile.  So, no reliance can be

based on the evidence of P.W.5 to sustain  conspiracy theory. The

main eye witness for the murder of Anusuya by A1 to A5 is only

P.W.4. The fact that the deceased came to the house of the first

accused at about 10.00 a.m. on 13.4.1998 was infact proved by the

prosecution.   P.Ws 1 to 3 and P.W.6 asserted the visit of the

deceased Anusuya to the house of the first accused on the morning on

13.11.1998.  P.W.6 is none other than the watch man of the Kadambari

Apartment, No. 41, Ritherdon Road, Purasaiwakkam wherein, the first

accused was living. According to the prosecution the act of murder

took place between 10.30 am and 11.30 a.m. on 13.11.1998 in the

house of the first accused situated at Kadambari Apartment, No.41,

Ritherdon Road, Purasaiwakkam.  

17. The only evidence on record to substantiate this aspect is

evidence  of P.W.4.  According to the prosecution, woman missing

complaint was given on 14.11.1998 by P.W.1 husband of the deceased.

First Information Report has been marked in this case.  So much so,

the corpus of Anusuya abandoned was seen by P.Ws 20 to 25 at Pandur

Village within the jurisdiction of Tiruvallur taluk police station

on 14.11.1998 itself.  A complaint was also lodged and the same was

registered under Section 174 Cr.P.C.  Corpus was identified by the

deceased  P.Ws  1,2  &  8  at  the  mortuary  of  Government  Hospital,

Tiruvallur.   So, the main point for consideration is whether the

deceased Anusuya was murdered between 10.30 a.m. and 11.30 a.m on

13.11.1998 at the house of the first accused Indira @ Indira Kala. 

 18. Even the evidence on record would show that the deceased

Anusuya  came to the shop of P.W.13 Magesh on 13.11.1998 at about

3.30 p.m. In the absence of P.W.13, she enquired about P.W.13 from

the shop attendant.  The evidence of P.W.13 regarding this aspect

reads as follows:
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".. .. ..13.11.98  md;W  fhiy ehd ;  filapy ;  ,Uf ;fpnwdh
vd;W  vd ;  fil igadplk ;  nfl ;oUf ;f pwhh ; /    mJ rkak ;  ehd ;
btspapy ;  brd ;wpUe ;njd ; /  ehd ;  khiy  jpUk ;gp  te ;jt [ld ;
mDNah mk ;kh  vd;id  tprhhpj ;jjhf  brhd ;dhd ; /  .. .. .." 

19. It was ascertained through the witness by P.W.43 that the

deceased Anusuya could have been murdered after kidnapping her from

Purasaiwakkam Abirami theatre.  The evidence of P.W.43 Inspector

regarding this aspect reads as follows:

"  ..  ..  ..   brd ;id  g [uirthf ;fk ;  mgpuhkp  jpnal ;lh ;
mUfpy ;  ,Ue ;J  flj ;jg ; gl ;L  bfhiy  bra ;jpUf ;fyhk ;  vd ;W
vd;Dila khw ;wwpf ;ifapy ;  brhy ;ypapUf ;fpnwd ;  vd ;W  brhd ;dhy ;
rhpjhd ; / .. .. .." 

The altered report of P.W.43 is marked as Ex. P.20. There is a

reference about the cause of death of the deceased Anusuya which

reads as follows:

" .. .. ..  gpd ;dh ;  mth ;fsJ  g [yd ;  tprhuizapy ;   ,we ;J
nghd mDNah 13/11/98 ? k ;  njjp khiy 5 1-2 kzpf ;F  brd ;id
mgpuhkp  jpnal ;lh ;   mUnf nkhfd ;  Rg ;gpukzp  (v) rpj ;jpuh  kdp g
[ uirthf ;fk ;  vd ;gtuhy ;  ghh ;f ; g ; gl ; Ls ;sjhft [k ;  tpnuhjk ;
fhuzkhf mtiu brd ;idapy ;  ,Ue ;J  13/11/98?k ;  njjp khiy 5 1-
2  kzpf ;F  ehd ;F  rf ;fu  tz;oapy ;  flj ;jp  brhiy  bra ;J
brd ;id  jpUg ;gjp  beL" ;rhiyapy ;  ghz;L : h ;  Tl ;Lr ;
rhiyapy ;  ,Ue ;J  Rkhh ;  1-2 fp/kP/  tiu gphpe ;J  bry ;Yk ;  fpuhty ;
nuhL tHpahf bfhz;Lr ;  brd ;W  ghz;L : h ;  Vhpf ;fiu  Xuk ;  tPrp ,
Uf ;f  ntz;Lk ;  vd ;Wk ;  ,we ;jtUila  fzf ;F  tHf ;Ffisa [k ;
mtUf ;F  Vw ;gl ; oUe ;j  bjhHpy ;  hPjpahf  mtUf ;F  Vw ;gl ;oUe ;j
gifikf ;Fk ;  bfhiyf ;Fk ;  fhuzkhf mike ;j  cs;  nehf ;fj ;ija
[k ;  ed ;F  Muha  ntz;o  ,t ;tHf ;f pd ;  Kjy ;  fl ;lk ;  flj ;jy ;
brd ;idapy ;  Muk ;gpf ;fg ; gl ;Ls ;sJ  vd;w  mog ;gilapy ;  g [yd ;
tprhuizf ;F  brd ;idf ;F  khw ;Wjy ;  bra ;Js ;shh ; fs ; /  .. .. ..
"

 

20. Moreover, P.W.4 Meena at the time of cross examination has

stated that the deceased Anusuya on her own accord on 13.11.1998

left the house of the accused.  Her evidence reads as follows:

" .. .. .. 14e ;  njjp tprhuizapy ;  ntg ;nghp  nghyprplk ;  13/11/98
md ;W  fhiy  mDNah  mk ;kh   1tJ  vjphp  tPl ;ow ;F  te ;J
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rhg ;g pl ;Ltpl ;L  ngha ;tpl ;lhh ; fs ;  vd ;W  brhd ;ndd ;  vd ;why ;
rhpjhd ; /  mth ;fns  ,w' ;fp  ele ;J  ngha ;tpl ;lhh ; fs ;  vd ;W
brhy ;yp  ,Uf ;fpnwd ;  vd ;W  brhd ;dhy ;  rhpjhd ; / / .. .. .." 

This part of evidence of P.W.4 Meena goes into the very root of the

prosecution case and demolishes the prosecution theory setup through

P.W.4.  

21. Now, we have to ascertain whether the evidence of P.W.4

Meena,  as  spoken  to, by  implicating  A1  to  A5  for death  of  the

deceased Anusuya, is trust worthy?  P.W.4 Meena alleged that she was

very much present at the time of murder of the deceased Anusuya by

A1 to A5.  In fact, P.W.4 Meena was examined by P.W.43 Inspector, on

four occasions. She has not divulged any of these facts to P.W.43

which she has stated before the Magistrate who recorded the same

under Section 164 Cr.P.C. which is marked as Ex.P.9. The evidence of

P.W.43 regarding this aspect reads as follows:

" .. .. ..  rk ;gtj ;j pw ;F  Kd ;g [  kPdhit  xU Kiwa [k ; .  gpwF
kPdhit 3 Kiwa [k ;  tprhhpj ;njd ; /  bkhj ;jk ;  4 Kiw tprhhpj ;njd ; /
Kjy ;  tprhuizapy ;    ePjpkd ;wj ;j py ;  brhd ;dij
brhy ;ytpy ;iy// .. .. .." 

22.  It  implies  that  P.W.4  Meena  divulged  her  alleged

information to P.W.35 for the first time, only on 20.5.1999.   P.W.4

Meena  did  not  state  any  reason  for  not  divulging  the  alleged

incident to P.W.43, though she was subjected for examination on four

occasions by him. 

23. The trial Court, while accepting the evidence of P.W.4, has

stated that P.W.4 could not divulge such information to P.W.43 as

she was under threat by the first accused.   Whereas, P.W.4 Meena

has not stated that out of threat by the first accused, she did not

divulge the alleged facts to P.W.43 or to any one.  Without any

basis, the trial Court has accepted the evidence of P.W.4 as if

P.W.4, out of threat by A1, could not divulge the alleged facts to

P.W.43.

24. Apart from that P.W.4 admitted in her evidence that the

deceased Anusuya on her own accord left the house of the first

accused on 13.11.1998.   so much so, as per the prosecution case,

the deceased Anusuya was found at 5.30 p.m. on the same day at

Purasaiwakkam Abirami Theatre and from there only she was kidnapped

and murdered. Therefore, the case of the prosecution that Anusuya

was murdered on 13.11.1998 between 10.30 to 11.30 a.m at the house

of  the  first  accused  situated  at  No.41,  'C'  Block,  Kadambari

Apartment, Ritherdon Road, Purasaiwakkam has to be disbelieved, as
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the same is contra to the prosecution case referred in Ex.P.20 by

P.W.43.  

25. Apart from that, the deceased Anusuya seen alive on the

same day at about 3.30 p.m. at the shop of P.W.13 from the narration

of events we are of the view that there is no evidence on record to

show that the appellants herein have committed the act of murder of

the deceased Anusuya on 13.11.1998 between 10.30 a.m. to 11.30 a.m.

at the house of the first accused situated at  No.41, 'C' Block,

Kadambari Apartment, Ritherdon Road, Purasaiwakkam.  

26. The lower Court erred in accepting the evidence of P.W.4 to

come to a conclusion, by implicating the appellants herein for the

death  of  Anusuya.   We  do  not  find  any  evidence  to  rope  the

appellants  herein  with  the  offence  of  murder  of  the  deceased

Anusuya,  as  spoken  to  by  the  prosecution.   So  much  so,  the

prosecution failed to prove the cause of death of Anusuya in this

case.  The trial Court has not looked into the evidence in right

prospective, while arriving at a conclusion that the appellants have

committed the act of murder of the deceased Anusuya.

27.  There  is  also  a  reference  in  Ex.P.1  that  the  deceased

Anusuya has left the house of the first accused in between 10.00

a.m. to 11.00 a.m. on 13.11.1998.  This reference reads as follows:

".. .. .. gpwF khiy 5 kzpf ;F  hpj ;jh ; ld ;  nuhoy ;  mtSila
rpndfpjp  tPl ;ow ;F  nghd ;  bra ;J  nfl ;nld ; .   mg ;nghJ  khiy 4
kzpf ;F  tPl ;oy ;  ,Ue ;J  brd;Wtpl ;ljhf  Twpl ;lhh ;fs ; .  gpwF
kPz ;Lk ;  1  kzp  neuk ;  fHpj ;J  nfl ;lnghJ  fhiy  10  kzpf ;F
tPl ;ow ;F  te ;jjhft [k ;  11  kzpf ;F  brd ;Wtpl ;ljhft [k ;
Twpdhh ;fs ; /  .. .. .." 

The reference about the visit of the deceased Anusuya to the house

of  the  first  accused  at  10.00  a.m.  and  left  at  11.00  a.m  on

13.11.1998 is corroborative to the evidence of P.W.4 Meena.   In

this context also, we can safely come to a conclusion that the

appellants  are  not  responsible  for  the  death  of  the  deceased

Anusuya.  

28.  Contra  to  the  prosecution  case  it  is  evident  that  the

deceased was seen alive at 3.30 p.m. and also at about 5.30 p.m. as

spoken  to  by  the  witnesses.   Apart  from  that,  P.W.4  Meena  has

specifically stated that the deceased Anusuya left the house of the

first accused on her own accord stating that she had to attend to

some other work. It implies that the deceased Anusuya was alive at

about 11.30 a.m on fateful day, while leaving the house of the first

accused. In this context also, we can safely come to a conclusion
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that  the  appellants  are  not  responsible  for  the  death  of  the

deceased Anusuya.  

29.  The prosecution then relied on the evidence of P.W.29

Namechanth, pawn broker coupled with the seizure of M.Os 5 to 10 to

connect  the  fifth  accused  with  the  offence  alleged  by  the

prosecution. P.W.1 stated that M.Os 5 to 10 belongs to the deceased

Anusuya.  He also stated that she was wearing the same before she

was murdered.  It is also stated that M.Os 5 to 10 were sold by the

fifth accused Immthiyas Ahmed @ Samsudeen to P.W.29 pawn broker  and

that the said M.Os were seized, on identification by A2 and A3 after

their arrest, from P.W.29.   But there are many deficiencies and

contradictions in this aspect.   If M.Os 5 to 10 is really belongs

to the deceased, then the said M.Os ought to have been identified by

P.W.1 husband of the deceased and marked the same in Court.  

30. Moreover, P.W.1 being the complainant ought to have given

the  particulars regarding the jewels worn by the deceased while

leaving  the  house.   But  in  his  complaint  Ex.P.1  there  is  no

reference about M.Os 5 to 10 worn by the deceased Anusuya while

leaving the house.  So much so, M.Os 5 to 10 were not identified and

marked in Court either by P.W.1 or by the relatives of the deceased.

Because of the deficiencies  regarding the identification of M.Os 5

to 10 the case of  the prosecution asserting that they belongs to

the deceased Anusuya has to be rejected. 

31.  The prosecution next asserted that M.Os 5 to 10 were

seized from P.W.29 pawn broker on the identification by A2 and A3.

It is worthy to mention that A2 and A3 were arrested on 29.4.1999

and in pursuance of their confession statements, M.Os 5 to 10 were

seized on the same day at 4.00 p.m. from P.W.29.   The evidence of

P.W.43 regarding this aspect reads as follows:

".. .. .. 29.4.99e ;  njjp vdf ;F  fpilj ;j  jftypd ;  go fhiy
8/30  kzpf ;F  rhl ;r pfs ;  fe ;jrhkp.  kw ;Wk ;  fnzc& ;Fkhh ;  ,
th ;fs ;  Kd ;dpiyapy ;  ,t ;tHf ;f pd ;  vjphpfs ;  rhg [j Pd ;  kw ;Wk ;
K! ;lhf ;  myp  ,th ;fis  g [uirthf ;fk ;  lt [l ; ld ;  re ;jpg ; g py ;
mUfpy ;  itj ;J  ifJ bra ;J  mth ;fs ;  jhdhf Kd;  te ;J  ve ;j
tw ;g [Wj ; jYkpd ;w p  bfhLj ;j  xg ;g [ jy ;  thf ;FK :yj ;ij  nkw ;go
rhl ;r pfs ;  Kd ;dpiyapy ;  gjpt [  bra ;njd ; /            .. .. .. .. ..
.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..  
mnj  njjpapy ;  khiy  4  kzpf ;F  nkw ;go  mnj  rhl ;r pfs ;
Kd ;dpiyapy ;  vjphp rhg [j Pd ;  milahsk ;  fhl ;oa  nekpf ;rd ;  mlF
filapy ;  vjphp  milahsk ;  fhl ;oa  fy ;  gjpj ;j  fk ;ky ; .  4
tisay ;fs ; .  kh' ;fy ;ak ;  ? 3.         brapd ;  ? 1. jhyp TL ?
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5   bts ;sp  ruL?  1  Mfpatw ;iw  rhl ;r pfs ;  Kd ;g [  ifg ;gw ; w p
ifg ;gw ;Wjy ;  kfrh ;  jahh ;  bra ;njd ; /  .. .. .." 

The assertion of P.W.43 is that M.Os 5 to 10 were recovered from

P.W.29 on 29.4.1999 at about 4.OO P.M. at the shop of P.W.29 on the

identification by A2 Shabudeen.  Whereas, the evidence of P.W.29 is

contra to the prosecution case on the point of seizure of M.Os 5 to

10.

32. The evidence of P.W.43 Inspector regarding the arrest of

A5 reads as follows:

".. .. .. .. /19/5/99e ;  njjp  $p?1  ntg ;nghp  fhty ;  epiya
Fw ;wg ;  gphpt [  Ma ;thsh ;  nrfiu  tprhhpf ;f  ,t ;tHf ;f pd ;
jiykiwt [  vjphp  ,kpj ;jpah! ;  Vw ;bfdnt  xU  Fw ;w  tHf ;fpy ;
ifJ bra ;ag ; gl ;L  brd ;id  kj ;jpa  rpiwapy ;  ,Ug ;gjhf  mwpe ;J
20/5/99e ;  njjp 14 ?tJ kh$p! ;nul ;  Kd ;g [  kD jhf ;fy ;  bra ;J  ,
kpj ;jpahi! nghyP! ;  fhtypy ;  nghyP! ;  tprhuiz bra ;a  2 ehl ;fs ;
itj ;J  tprhuiz bra ;njd ; /  .. .. .." 

P.W.43 asserts that A5 Immthiyas was taken into police custody only

on 20.5.1999.  The evidence of P.W.29 regarding the seizure of M.Os

5 to 10 reads as follows:

". .. .. ..  M$h ;   5tJ vjphp  ,k ;jpah! ;  vd ;gth ;  vd ;
filapy ;  te ;J  fthp' ;  tisay ;fs ; .  bghd ;  Fz;L.  j' ;f  brapd ; .
j' ;f  jhyp.  j' ;f  njhL.  bts ;sp  mWe ;j  ruL  Mfpatw ;iw
vd;dplk ;  fpuaj ;jpw ;F  tpw ;whh ; /   1998k ;  Mz;L  khjk ;  njjp
"hghfkpy ;iy/   M$h ;  5tJ vjphpa [ld ;  te ;j  nghyPrhh ;  vd ;id
tprhhpj ;J  ehd ;  vjphpaplk ;  th' ;fpa  eiffis  jpUg ;gp
bfhLj ;njd ; /  nghyPrhh ;  kfrh ;  jahhpj ;J  rhl ;rpfs ;  Kd ;g
[  eiffis bgw ;Wf ;  bfhz;L  brd ;Wtpl ;lhh ; fs ; /  .. .. .." 

The evidence of P.W.29 coupled with the evidence of P.W.43 sated

supra would reveal that M.Os 5 to 10 were recovered from P.w.29 only

on 20.5.1999 after the arrest of the fifth accused Immthiyas.  

33. There are two different version in the prosecution case

regarding the seizure of M.Os 5 to 10 by P.W.43.  

1.  M.Os  5  to  10  were  seized  from  the  shop  of  P.W.29  on

29.4.1999 on the identification of A2.

2. M.Os 5 to 10 were seized from the shop of P.W.29 only on

20.5.1999 on the identification of A5.
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So much so, neither P.W.1 nor other relatives of the deceased have

identified M.Os 5 to 10 in Court and marked the same as M.Os.  Apart

from that P.W.1. has not stated anything in his complaint Ex.P.1

about the jewels worn by the deceased while leaving from the house.

Because of the discrepancy and variance between the evidence of the

prosecution witness regarding seizure of M.Os 5 to 10 during the

course of investigation, we are unable to agree with the contention

of the prosecution that the said M.Os were seized only during the

course of investigation.

34. Therefore, we are of the opinion that, the case of the

prosecution in connecting the fifth accused Immthiyas along with

M.Os 5 to 10 to establish the offence of murder of Anusuya, against

the accused  cannot be accepted. 

35. While summing up the prosecution case, we have culled out

the  proved  facts  of  prosecution  case  and  the  latches  in  the

prosecution case in the following ways:

(i)The  deceased  Anusuya  was  having  financial  dealings  with

several persons including the first and second accused is evident

from the evidence of P.Ws 10 to 19.  A2 and A5 also have financial

dealings as per evidence of PW.14 & 15.

(ii) The corpus of the deceased Anusuya was found on 14.11.1998

at Pandur village within the jurisdiction of Tiruvallur Taluk  has

been spoken to in detail by P.W.s 20 to 26.  

(iii) Though it is alleged that M.Os 5 to 10 belongs to the

deceased Anusuya, they were not identified  and marked either by

P.W.1 or by the relatives of the deceased Anusuya.  But they were

marked by P.W.28, which is fatal to the prosecution case due to non

identification of M.Os by the concerned persons. 

(iv)  It  is  the  specific  case  of  the  prosecution  that  the

deceased was murdered on 13.11.1998 between 10.30 a.m to 11.30 a.m.

at the house of the first accused.   The charge against the accused

reads as follows:

"  ..  ..  ..  ,uz;lhtjhf :-   nkw ;go  rk ;gtj ;j pd ;
bjhlh ; ; r ; r pahf  1.2  vjphpfs ;  3  Kjy ;  5  vjphpfSld ;  Tl ;L
nrh ;e ;J  mDRahit  bfhiy bra ;a  rjpj ;  jpl ;lk ;  jPl ;o.  13/11/98
md;W  fhiy  10/30  kzpastpy ;  g [uirthf ;fk ;  hpj ;jh ;ld ;  nuhL
fhk ;ghp  mghh ;l ; bkd ;l ;! ;   'rp'   gpshf ;  vd ; /10y ;  Kjy ;
vjphpapd ;  tPl ;ow ;F  t ;ej  mDRaht [f ;F  kaf ;f  kUe ;j  bgho
fye ;j  czit  mspj ;jjhft [k ; .  mjdhy ;  kaf ;fkhf  ,Ue ;j
mDRah me ;j  tPl ;od ;  gLf ;if  miwf ;F  brd ;W  gLj ;jjhft [k ; .
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mg ;nghJ  11/00  kzpastpy ;  1  Kjy ;  5  vjphpfs ;  mtiu  bfhiy
bra ;a [ k ;  nehf ;fj ;Jld ;  m' ;FTo.  2tJ  vjphp  jiyaizia
vLj ;J  mDRahtpd ;  Kfj ;jpy ;  itj ;J  mGj ;jpajhft [k ; .  4.5
vjphpfs ;  mDRahtpd ;  fhy ;fisg ;  gpoj ;Jf ;  bfhz;ljhft [k ; .
mjdhy ;  Vw ;gl ;l  K :r ; Rj ;  jpzwy ;  fhuzkhf  mDRah  ,
we ;Jtpl ;ljhft [k ; .  mjdhy ;  Kjy ;  vjphp. 2 tJ vjphp 4tJ vjphp 5
tJ  vjphp  Mfpnahh ;  ,/j/r  gphpt [  302d ;goa [ k ; .  1Kjy ;  5
vjphpfs ;  ,/j/r/  302  c-,  120?gp?d ;goa [k ;   jz;of ;fj ; jf ; f
Fw ;wj ;ij  bra ;Js ;s Ph ; fs ;  vd ;Wk ; .         .. .. .." 

(v) The charge implies that the deceased was done to  death on

13.11.1998 at about 11.00 a.m at the house of the first accused.

But  the  evidence  on  record  is  otherwise.  The  evidence  of  P.W.1

husband of the deceased regarding this aspect reads as follows:

".  ..  ..  ..   ehd ;  khiy  6  my ;yJ  7  kzpf ;F  ,e ;jpuh
tPl ;ow ;F  vd ;  kidtp te ;jhh ;fsh  vd ;nwd ; .   mjw ;F  mth ;  ,
' ;F  te ;jhh ; fs ;  1  kzpneuk ;  my ;yJ         1  1-2  kzp
neuk ;  ,' ;F  ,Ue ;J  rhg ;g pl ;Ltpl ;L  brd ;whh ;fs ;  vd ;W  ehd ;
nghd ;  gz;Dk ;  nghJ brhd ;dhh ;fs ; /  .. .. .." 

(vi) The evidence of P.W.2, son of the deceased implies that

the deceased Anusuya left alive from the house of the first accused

at the relevant point of time. The evidence of P.W.2 regarding this

aspect reads as follows: 

"  ..  ..  ..  13/11/98  md;W  khiy  7/30  kzpf ;F  nghd ;
bra ;jnghJ 1tJ vjphp ,e ;jpuh  vd ;  jhahh ;  fhiyapy ;  m' ;F  11/30
kzpf ;F  rhg ;g pl ;Ltpl ;L  brd ;whhh ;fs ; .   fhy ;  typf ;fpwJ  vd;W
brhd ;djhy ;  ehd ;  fhy ;  mGf ;fp  tpl ;nld ;
vd ;whh ;fs ; /  .. .. .." 

The evidence of P.W.2 implies that the deceased Anusuya left alive

from the house of the first accused on the fateful day.  

(vii) The evidence of P.W.3 daughter of the deceased also shows

that the deceased left alive from the house of the first accused at

about 10.00 a.m. on 13.11.1998.  Her evidence reads as follows:

"..  ..  ..   ,e ;jpuh  tPl ;ow ;Fk ;  nghd ;  bra ;njhk ; /
mg ;nghJ  ,e ;jpuh  fhiy  10  kzpf ;F  mk ;kh  te ;J  tpl ;L
brd ;Wtpl ;ljhf  brhd ;dhh ;fs ; /  .. .. .." 
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(viii) It is also evident that the first accused informed P.Ws

1  and  3  that  she  has  not  received  any  loan  from  the  deceased

Anusuya.  Whereas, motive for the occurrence is that since A1 and A2

could not repay the loan amount received from the deceased they

planned to murder Anusuya.  The evidence of P.W.3 regarding this

aspect reads as follows:

"  ..  ..  ..  gpg ;uthp  khjk ;  1999y ;
ehDk ; .  mg ;ght [k ;  brd ;W  1tJ  vjphpaplk ;  gzk ;  nfl ;ljw ;F
mth ;fs ;  gzk ;  th' ;ftpy ;iy  vd ;W  brhd ;dhh ;fs ; / .. .. .." 

(ix). It is also evident that the deceased Anusuya was in the

habit of drinking beer and that on the fateful day the deceased

Anusuya  came  to  A1's  house  and  left.   The  evidence  of  P.W.4

regarding this aspect reads as follows:

" .. .. .. ,we ;J  nghd mDNah mth ;fs ;  gPh ;  Fog ;ghh ;fs ; /
,we ;J  nghd mDNah mk ;kh  Foj ;Jtpl ;L  te ;jhy ;  ehd ;  fhy ;
mKf ;fp  tpLntd ; .                        .. .. .. ..   ..  ..
..   ..  ..  ..   ..  ....  ..  .. .. .. .. ..  .. .. .. .. .. ..  .. 14e ;  njjp
tprhuizapy ;  ntg ;nghp  nghyprplk ;  13/11.98  md ;W  fhiy mDNah
mk ;kh  1tJ  vjphp  tPl ;ow ;F  te ;J  rhg ;g pl ;Ltpl ;L
ngha ;tpl ;lhh ; fs ;  vd ;W  brhd ;ndd ;   vd ;why ;  rhpjhd ; /
mth ;fns  ,w' ;fp  ele ;J
ngha ;tpl ;lhh ; fs ;  vd ;W  brhy ;yp  ,Uf ;fpnwd ;
vd ;W  brhd ;dhy ;  rhpjhd ; /  .. .. .."

(x) It is evident that the deceased left alive from the house

of the first accused on the fateful day.  It is also evident from

P.W.4 Meena that she made a statement under Section 164 Cr.P.C. to

the Magistrate about the alleged occurrence on 13.11.1998. She has

not divulged the same to anyone till that time much less to the

police officer.  The evidence of P.W.4 regarding this aspect reads

as follows:  

" .. .. .. mDNah mk ;kh  ,we ;j  md;nw  nghyprhh ;   vd;id
tprhhpf ;f  miHj ;jhh ;fs ; /  mg ;nghJ  ehd ;  nghyp! ;
mjpfhhpfsplk ;  ,e ;j  tptuj ;ij  brhy ;ytpy ;iy/  ehd ;  vd ;
fzthplKk ;  ,J  gw ;wp  brhy ;ytpy ;iy/  ehd ;  beU' ;fpa
bfhrg ;ngl ;ilapy ;  cs ;sth ;fsplKk ;  vJt [k ;
brhy ;ytpy ;iy/  .. .. .."
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(xi) It is also evident that the cause of death of the deceased

was not proved beyond any doubt by the prosecution.  The evidence of

P.W.37 regarding this aspect reads as follows:

“  ..  ..  ..  gpnujk ;  mGfpa  epiyapy ;  ,Ue ;jjhy ;  ,we ;J
nghdth ;   vt ;tst [  neuj ;jpw ;F  Kd ;dhy ;  mth ;   ,we ;jpUf ;ff ;
TLk ;  vd ;W  vd ;dhy ;  fdpf ;f
Koatpy ;iy.  .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
gpnuj  ghpnrhjid  mwpf ;ifapy ;  ,wg ;gpd ;  fhuzk ;  Fwpj ;J
vd;dhy ;  fUj ;J  brhy ;y  ,ayhJ  vd ;W  ,jw ;F  Kd;g
[  ,e ;e Pjpkd ;wj ; j py ;  tprhhpj ;j  nghJ brhy ;ypapUf ;f pnwd ; /   .. .. ..
.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ..
gho mGfpa epiyapy ;  ,Ue ;jjhy ;  gpnuj ghpnrhjid mwpf ;ifapy ;
fUj ;J  bfhLf ;f  Koatpy ;iy/   jiy  Koia  ifahy ;  bjhl ;lt
[ld ;  kz;il  Xl ;od ;  jiy  rija [ld ;  tuf ;Toa  epiyapy ;
gpnujk ;  ,Ue ;jJ/   nkw ;brhd ;d  fhuz' ;fspdhy ;  gpnujk ;
KGtJk ;  mGfpa epiyapy ;  ,Ue ;jJ/   m/rh/M/10?y ;  nkw ;brhd ;d
fhuz';fspdhy ;  cldoahf  kuzk ;  Fwpj ;J  vd ;dhy ;  fUj ;J
bjhptpf ;f  Koatpy ;iy.   ehto vYk ;g [ .  ey ;y  epiyapy ;  ,Ue ;jJ/
,uhrad  ghpnrhjidf ;F  ngha ;tpl ;L  te ;j  ehto  vYk ;g [  er ;R
bghUs ;  ,y ;yhj  ,iug ;ig.  ,tw ;iw  itj ;Jk ;  vd ;dhy ;  ,
wg ;gpd ;  fhuzj ;ij  Tw Koatpy ;iy/  .. .. .." 

(xii) Ex.P.17 marked subject to objection cannot be relied on,

as it is nothing but a statement recorded under Section 161 Cr.P.C.

(xiii) It is also evident that the deceased Anusuya was seen

alive  on  13.11.1998  at  about  3.30  p.m.  by  one  Saravanan  S/o.

Venkatesan.  The evidence of P.W.42 regarding this aspect reads as

follows:

"  ..  ..  ..  16/11/98  y ;  rutzd;  j-bg/  bt' ;fnlrd ;
vd ;gtiu  tprhhpj ;njd ; /   mth ;  vd ;  g [yd ;  tprhuizapy ;  13/11/98
md;W  kjpak ;  Rkhh ;  3/30 kzpf ;F  ehd ;  filapy ;  ,Uf ;Fk ;  nghJ
vd;  filf ;F  gf ;fj ;J  tPl ;oy ;  FoapUf ;Fk ;  mDRah  mk ;kh
v' ;f  filf ;F  te ;J  thrypy ;  epd ;W  vd ;dplk ;  c' ;f  filXdh ;
enuc& ;  vd ;w  enue ;jpud ;  ,y ;iyah  vd;W  nfl ;lhh ;  vd ;W
brhy ;ypa [s ;shh ; /  .. .. .."

P.W.13 corroborates the statement of PW.42.
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(xiv) It is also evident that the deceased Anusuya was found

alive at Purasaiwakkam Abirami theatre on 13.11.1998 at about 5.30

p.m.  The evidence of P.W.42 regarding this aspect reads as follows:

" .. .. .. 17/11/98 md;W  nkhfd ;Rg ; g pukzp  (v) rpj ;jpuhkd ; ;
vd ;gtiu  tprhhpj ;njd ;  mth ;  vd ;  g [yd ;  tprhuizapy ;  ehd ;
13/11/98  md;W  khiy Rkhh ;  5/30  kzpf ;F  g [uirthf ;fk ;  mgpuhkp
rpdpkh jpnal ;lh ;  brd ;w  nghJ nkw ;go  rpdpkh jpnal ;lh ;  mUfpy ;
mDRah mk ;khit ghh ;j ; njd ;  vd ;W  brhy ;ypa [s ;shh ; /  .. .. ..
"

(xv) The altered report Ex.P.20 sent by Inspector of Police

G.1, Vepery Police Station, would also indicate that the deceased

Anusuya  was  seen  alive  at  about  5.30  p.m.  on  13.11.1998.  The

averments regarding this aspect reads as follows:

" .. .. ..  gpd ;dh ;   mth ;fsJ  g [yd ;  tprhuizapy ;  ,we ;J
nghd mDNah 13/11/98  ?k ;  njjp khiy 5 1-2 kzpf ;F  brd ;id
mgpuhkp  jpnal ;lh ;  mUnf nkhfd ;  Rg ;gpukzp  (v) rpj ;jpuh  kzp g
[ uirthf ;fk ;  vd ;gtuhy ;  ghh ;f ; fg ; gl ;Ls ;sjhft [k ;  tpnuhjk ;
fhuzkhf  mtiu brd ;idapy ;  ,Ue ;J  13/11/98?k ;  njjp  khiy 5
1-2  kzpf ;F  ehd ;F  rf ;fu  tz;oapy ;  flj ;jp  bfhiy  bra ;J
brd ;id  jpUg ;gjp  beL" ;rhiyapy ;  ghz;L : h ;  Tl ;Lr ;
rhiyapy ;  ,Ue ;J  Rkhh ;  1-2 f/kP/  tiu gphpe ;J  bry ;Yk ;  fpuhty ;
nuhL tHpahf bfhz;Lr ;  brd ;W  ghz;L : h ;  Vhpf ;fiu  Xuk ;  tPrp ,
Uf ;fntz ;Lk ;  vd ;Wk ;  ,we ;jtUila  fzf ;F  tHf ;Ffisa [k ;
mtUf ;F  Vw ;gl ; oUe ;j  bjhHpy ;  hPjpahf  mtUf ;F  Vw ;gl ;oUe ;j
gifikf ;Fk ;  bfhiyf ;Fk ;  fhuzkhf mike ;j  cs ;  nehf ;fj ;ija
[ [ k ;  ed ;F  Muha ntz;o  ,t ;tHf ;f pd ;  Kjy ;  fl ;lk ;  flj ;jy ;
brd ;idapy ;  Muk ;gpf ;fg ; gl ; Ls ;sJ  vd ;w  mog ;gilapy  g [yd ;
tprhuizf ;F  brd ;idf ;F  khw ;Wjy ;  bra ;Js ;shh ; fs ; / .. .. ..
“

(xvi). It is also evident that the deceased who was wearing

nose ring at the time of occurrence, was not recovered by the police

nor anything said about the same. The evidence of P.W.20 regarding

this aspect reads as follows:

" .. .. .. ,lJ fhJ mWgl ;oUe ;jJ/   K :f ; f py ;  xU K :f ;Fj ; j p
nghl ;oUe ;jhh ; fs ;  .. .. ..  "
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36.  The  evidence  of  P.W.4  Meena  cannot  be  relied,  as  she

admitted at the time of cross examination that the deceased Anusuya

left alive from the house of the A1 Indira @ Indira Kala on the

fateful day contra to her chief evidence.

37.  Whereas the trial Court without taking cognizance of the

discrepancy  and  contradiction  culled  out  from  the  evidence  as

narrated  supra,  came  to  a  wrong  conclusion  that  the

appellants/accused  have  committed  the  offence  referred  in  the

judgment and sentenced them accordingly, resulting into miscarriage

of justice and as such, the finding of the trial Court in convicting

and sentencing the appellants/accused for the offences referred in

the judgment are liable to set aside and accordingly, we set aside

the same. 

38. In view of the above discussion, the appellants namely

Indira  @ Indira Kala  (A1), Shabudeen (A2),  Mustak Ali (A3)  and

Immthiyas Ahmed @ Samsudeen (A5) are found not guilty and they are

acquitted accordingly.  Since Indira @ Indira Kala (A1), Mustak Ali

(A3) and Immthiyas Ahmed @ Samsudeen (A5) have already been released

on bail, the bail bonds executed by them shall stand cancelled and

Shabudeen (A2), who is in jail, is ordered to be released forthwith

provided there is no detention order pending against him in respect

of any other case.   The fine already paid, if any, by the accused

are ordered to be returned to them.

39.Before  parting  with  the  case,  we  make  the  following

observations:

1. The prosecution  has failed to sustain the ground on which

the case had been built.

2. Two Propositions are possible from the evidence adduced by

the prosecution.

(i) Anusuya Wife of P.W.1 has been murdered on 13.11.1998 at

about 10.30 am at the house of A1 

or

(ii) Anusuya, wife of P.W.1 has been kidnapped from Abirami

theatre  Purasaiwakkam  on  13.11.98  at  about  5.30  p.m  has  been

murdered thereafter.

If  the  first  proposition  is  true,  then  the  investigating

officer, with a view to help the accused, has fabricated the case as

if Anusuya was found alive on 13.11.98 at 5.30 p.m. at Purasaiwakkam

Abirami cinema theatre.

or
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If the second proposition is true, then investigating officer,

with  a  view  to  help  the  persons  concerned  with  the  offence  of

kidnapping and murder of Ausuya after 5.30 p.m. on 13.11.1998, has

fabricated a case against the accused concerned in the case as if

the deceased Anusuya was murdered at the house of A1 on 13.11.1998

at about 11.00 a.m. 

In either way the investigating officer concerned in the case

has acted in a manner detrimental to public interest, resulting in

miscarriage of justice for which necessary action should be taken

against him.

ga

Sd/

Asst.Registrar

/true copy/

Sub Asst.Registrar

To

1.The Additional District and Sessions Judge

  Fast Track Court – II

  Chennai.

2.Do thro' The Principal Sessions Judge,

  Chennai.

3.The II Metropolitan Magistrate

  Egmore, Chennai – 8

4. Do Thro'  The Chief Metropolitan Magistrate

  Egmore, Chennai – 8.

5.The officer in charge,

  Special Prison for Women

  Vellore.

6.The Superintendent,

  Central Prison,

  Vellore.

7.The Inspector of Police

  G-1, Vepery Police Station,

  Chennai 7.
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8.The Public Prosecutor,

  High Court, Madras

  

9.The District Collector,

  Chennai.

10.The Director General of Police

   Mylapore, Chennai-4.
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