IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated : 23.05.2006
CORAM:
THE HON ‘BLE MR. JUSTICE K.MOHAN RAM

A.S.No.172 of 1992

The Karthikeya Vanabojanam and
Desikar Trust, Madurantakam.
Rep. By the Trustee A.K.Rangachari
Chengalpattu .. Appellant (Plaintiff)

_VS L

1. The Commissioner
HR & CE Admn. Department
Nungambakkam High Road,
Madras - 600 034.

2. The Deputy Commissioner,
HR & CE Admn. Department
Nungambakkam High Road,
Madras - 600 034. .. Respondent s«

Appeal U/s.70 (2) of the TN HR & CE Act 22/1959 against the
Judgment and Decree made in O0.S.No.88 of 1986 on the file of the
Principal Subordinate Court, Chengalpet dated 22.10.1991.

For Appellant : Mr. W.C.Thiruvengadam
For Respondents ¢ Mr. G.Sugumaran, Special G.P. (HR & CE).

JUDGMENT

The unsuccessful plaintiff in 0.S.No.88 of 1986 on the file of
the Principal Sub-Court, Chengalpet has filed the above appeal.

2. For the sake o0of convenience, the parties-are referred to as
per their ranking in the suit.

3. The case of the plaintiff as set out in the plaint is as

follows:

(1) One Lakshmi Ammal wife of Narashimhachari died issueless
leaving the suit properties to be reverted back to the
available reversioners in the family and her husband pre-
deceased her. On 04.03.1898 her father-in-law Sri.
Arunapuram Venkatachariar and her brother Ayanam
Srinivasachariar Jjointly executed a registered deed of

declaration of Trust setting apart the suit properties for
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the performance of private Kattalais with a provision for
the 1line of succession to manage its affairs. The
founders of the family Trust as trustees were performing
the Karthigai Vanabojanam and suitable festivals to Lord
Desika in the main shrine situated in Sri
Kothandaramaswami Temple, Madurantakam. The Trust deed
provides for the line of succession and also earmarks the
amount to be spent for the private trust in question.
There is no specific mention of any particular Kattalai
for Lord Desikar and the choice 1is 1left open to the
trustees and therefore it cannot be construed as a
specific endowment coming under the purview of the Tamil
Nadu Hindu Religious and Charitable Endowment  Act
(hereinafter referred to as the ‘Act’).

(11) It 1is the further case of the plaintiff that the
successors of the founders of - the Trust have Dbeen
performing the Kattalais from and out of the income of the
suit properties. At the time of filing the suit Sri
A.K.Rangachari and one another "as hereditary trustees
succeeded to _the management of thes ‘trust and the
management - of = the private Trust had always been vested
with the plaintiff family and the public at large had
never /interfered with the private trust. The performance
of Karthigai Vanabojanam at Mambakkam and the festivals to
Lord Desika at Sri. Kothandaramaswami Temple Mathurandagam
cannot be construed either as a religious charity or as a
specific endowment so as to attract the definition in
Tamil Nadu HR and CE Act 22 of 1959. The performance of
Karthigai Vanabojanam has been stopped soon after the
demise of the founders, but the festivals to Lord Desika
is being continued. The plaintiff may change the mode of
festival from time to time.

(1id) While so, the plaintiff filed O.A.No.48 of 1980 before the
Deputy Commissioner HR and CE, the second defendant. By
an order dated 31.03.1982 passed therein the plaintiff
Trust was declared as a Religious Institution. Against
the said order the plaintiff filed A.P.No.1l2 of 1983
before the Commissioner HR and ~CE Board the first
defendant. But the ‘appeal was dismissed. Therefore the
suit in 0.S5S.No.88 of 1986 has been filed under Section 70
of the Tamil Nadu HR and CE Act praying for a decree to
set aside the order dated 05.05.1986 passed by the first
defendant in A.P.No.1l2 of 1983 and consequently to declare
that the plaintiff Trust 'is not a zreligious institution
attracting the provisions of HR and CE Act.

4. A detailed written statement has been filed by the first

defendant which has been adopted by the second defendant. The
averments in the written statement are set out below:
(1) The allegation that the plaintiff trust is a family trust

is not admitted. ©No Will or Trust Deed was left behind by

Lakshmi Ammal. In the Trust Deed dated 04.03.1898, it is

categorically stated that the properties have been endowed

for the performance of Thaddiaradanai Kainkaryam in the
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annual Vanamahotsavam of Arulmigu Kothandaramaswamy
Temple, Mathurandakam at Mambakkam wvillage and for the
performance of the proper charitable Kainkariyams in the
Annual Brahmotsavam of Sri Vedantha Desikar in
Kothandaramar Temple, Mathurandakam. It is also stated
that their successors have absolutely no right on the
properties. It 1is not correct to state that it 1is a
charge on the properties whereas it is a total dedication
of the properties. The properties were not set apart for
the performance of the family charities with a provision
for the 1line of succession to manage its affairs. The
Trust Deed provides that the Patta should be in the joint
names of Arulmigu Kothandaramaswamy Temple, Mathurantakam
and Trustees.

(11) The Trust created 1s a ‘“specific endowment” only as
defined under Section 6(19) of the Act and it 1is not a
private trust. The performance of Kattalais in a public

Temple and -the performance of Vanabojanam during the
annual Brahmotsavam in a public temple establish the
public c¢hatacte®f™ of the Trust. There has Dbeen no
succession-in the management.

(1ii) It is the further case of the defendants that the Trust
Deed which was executed only after the demise of Lakshmi
Ammal | stipulates the performance of both Kainkaryams and
the alleged stoppage of the Kainkaryams is not admitted.
On the above said pleadings, the defendants sought for the
dismissal of the suit.

5. On the above said pleadings, the Trial Court framed the
following issues, viz.:

i) Whether the declaration declaring the order dated
05.05.1986 passed by the first defendant in A.P.No.1l2 of
1983 in zrespect of, the suit trust as 1invalid can be
granted?

ii) Whether the suit trust is a private family trust?

iii) To what relief the plaintiff is entitled to?

6. During Trial, the Trustee A.K.Rangachari has been examined as
P.W.1 and one Thiru.Senthamarai has been examined as P.W.2 and Exs.A-1
to A-5 have been marked on the side of the plaintiff. On the side of
the defendants, one Smt. P.Sulochana has been examined as D.W.1l and
Exs. B-1 and B-2 have been marked.

7. The Trial Court, on a consideration of the oral and
documentary evidence adduced in the case, dismissed the suit, upheld
the order of the first defendant and held that the suit Kattalai is
not a private family Kattalai. Being aggrieved by that the plaintiff
has filed the above appeal.

8. Heard Mr. W.C.Thiruvengadam, learned counsel appearing for the

appellant and Mr. G.Sugumaran, learned Special Government Pleader (HR
& CE) appearing for the respondents.
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9. Mr. W.C.Thiruvengadam, learned counsel for the appellant
submitted that Ayanam Srinivasachari (brother of Lakshmi Ammal) and
Arunapuram Venkatachari (father-in-law of Lakshmi Ammal) entered into
an agreement Ex.A-1 on 04.03.1898 setting apart Lakshmi Ammal’s
property for the performance of two Kattalais and there 1s no
dedication of lands in favour of the Deity. According to the learned
counsel, Desikar Uthsavam has to be performed in the month of
September every year and no specific item has been indicated in the

A\Y

document, but it is stated “edsw Gure G@swwsiw “ and the appellant is
performing “Thirumanjanam” and the amount stipulated is Rs.35/- only.
The second item of performance is Vanabojanam to Lord-Kothandaramasamy
at Mambakkam Village when the deity is taken on procession in

Karthigai month and the amount stipulated is Rs.25/-. The learned
counsel further submitted that,
(1) there is no absolute dedication.

(ii) improvement of the property has ~to be done by the
descendants of the family.
(iii)joint Patta to be obtained in the name of Deity and the
heirs
and hence there is. no absolute dedication. The learned counsel
further submitted that when there is a specific direction that temple
authorities cannot guestion the performance, the said performance of
service will not attract Section 6(19) of the Act. According to the
learned counsel, @ Section 38(l) can be invoked i1if there 1s non-
performance and the Trust Deed, at best only creates a charge on the
suit properties.

10. In support of his. contentions the learned counsel relied upon

the following judgments, viz.,

(1) 91 L.W. 337 (D.B.) (R.M.AR.AR.RM AR. Ramanathan Chettiar Vs.
The Commissioner of Hindu Religious and Charitable
Endowments, Madras and others) .

(ii) A.I.R. 1974 A.P. 316 : (v 61 C 69) (M.Appala
Ramanujacharyulu Vs. M.Venkatanarasimhacharyulu and Others).

(1ii)2001 (2) cCc.T.C. 351 (The Commissioner, H.R. & CE (Admn)
Department, Vs. N.A.Ramaswamy Chettiar and two others).

(iv) 1960 (2) M.L.J. 231 (State of Madras, represented by the
Commissioner for the Madras Hindu Religious and Charitable
Endowments, Mount Road, Madras Vs. Thuthukudi-Kozhumbu
Vyaparikalin Thuthukudi Sri Subramaniaswami Mahimai
Paripalana Sangam through its Honourary Secretary) .

(v) 1952 (1) M.L.J. 1282 (The Commissioner of  Hindu Religious
Endowments Board, Madras Vs. Sri Vinayakar Arudra Tiruppani
Sabha) .

11. Mr. G.Sugumaran, learned Special Government Pleader (HR & CE)
appearing for the respondents submitted that in Ex.A-1 dated
04.03.1898 the authors of the document have absolutely dedicated the
properties for the performance of two services namely,

(i) performance of Karthigai Vanabojanam i.e.

" Qe 6wT LITITLD SOUTLAWIT (h& & Q(H2 Ly U & & &l s TS & &6
LT UTS & &6 L& GL aueTCuTeET 2.8 s6us &6 SEWTTTSOET ST Lo
smflug &ln sreaiw “ and
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(ii) performance of festivals to Lord Desikar Shrine situate at
Madurantakam Sri. Kothandaramaswamy Temple (which 1s a
public Temple) i.e.

“Gupuy Coamsrarg gl aursGe GG  Custrs  Cosder  ameigam]

ANY

o 2 s &l o Fmer ST ST ST FHLES ColsT olGn & &el L

The learned Special Government Pleader further submitted that the
authors of the document Ex.A-1 have not retained any right over the
properties i.e. “Gupue Kemsmer unpl FLSSTOLG, HLMW &MES &L SSHEHS STaIG
wrer@m, urgsluwyw &koLwrg” . According to the learned Special Government
Pleader, the above recitals in the document would show that the suit
properties have been dedicated absolutely and the property is vested
with the temple. The authors and their successors cannot deal with
the suit properties.

12. The learned Special Government Pleader referred to Ex.B-1,
the Property Register ‘of the Temple maintained as contemplated in
Section 29 of the Act-and relied upon the entry made at Page. 105 of
the Register and submitted that the suit properties and the
performance of service had been brought under Ex.B-1 Property Register
of the Temple. Therefore, according to the learned.counsel, endowment
is specific endowment coming under the control of the Department. The
learned Special Government Pleader further submitted that the document
Ex.A-1 has to be read as.a whole and the intention of the authors of
the document has to. be ascertained and respected: According to him
under Ex.A-1, the successors have to perform the charities and the
income from the property has to be spent for performance of two
charities and for developing the charities and the Patta shall be in
the name of Temple and its trustees.

13. The learned Special Government Pleader further submitted that
to ascertain the intention of the authors of the document, the
document has to be read harmoniously and in support of the said
submission, the learned Special Government Pleader relied upon A.I.R.
1963 S.C. 890 and by relying upon the Jjudgment reported in 2000 (2)
C.T.C. 559, the 1learned Special Government Pleader submitted that
performing Vanabojanam Dathiyarathanai and performing charity during
Bramotsavam of the Temple are specific endowments.

14. The learned Special Government-Pleader referred to paragraph
7 of the plaint wherein it is pleaded that performance of Karthigai
Vanabojanam has been stopped soon after the demise of the founders of
the Trust, but the persons 1in management of the Trust have been
performing festivals to Lord Desikar. The learned Special Government
Pleader submitted that though the plaintiff stopped one service namely
performance of Karthigai Vanabojanam the properties endowed remained
as such and therefore the character of the properties has not been
changed and the properties still vest with the Temple as evidenced by
Ex.B-2. The learned Special Government Pleader further submitted that

hibshfesdhRRAERRGAGnc@&Ricenforce the performance of service under Section 38



of the Act. The learned Special Government Pleader relying upon
A.T.R. 1966 S.C. 653 submitted that even if the document is construed
to create a charge, it will also be a specific endowment.

15. The point for determination in the above appeal is whether
there was absolute dedication of the properties as a specific
endowment under Ex.A-1 dated 04.03.1898. For deciding the issue in
question, the definitions of certain words as given in the Act are
relevant:

Section 6 (16) “religious <charity” means a public charity
associated with a Hindu festival or observance of a religious
character, whether it be connected with a math or temple or not;

Section 6 (17) “religious endowment” or “endowment” means all
property Dbelonging to or -given or endowed for the support of
maths or temples, or given or endowed for the performance of any
charity and includes the institution concerned and also the
premises thereof, ‘but does not include gifts of property made as
service - holder or other employee of a religious institution;

Section 6(19) “Specific endowment” means any property or money
endowed for the performance of any specific service or charity in
a math or temple, or for the performance of any other religious
charity, but does not include an inam of the nature described in
Explanation (1) to Clause (17).

Similarly, the relevant recitals in Ex.A-1 which “are necessary for
deciding the issue are set-out below viz:-

“eolg 1fl  ouolOTEBLD  oeueT UG lber  ErEowreTiumL s &g @)
warwe  @nrg  Curw et Lugwre  Copul  mréswrerfur - Guraio
o2 pif) guomer  CUrmI ETHAISTOML  STLL  FHL&& G LS ST &
BT @meumn - gtemis s Cumuy  WESTE | UEG  Kkom &maTw,o
SIGET TS QUMSWDT SN LTS Slum Sevemin  GumUy  WEITTE §&LW
&g ooy &M ulps o CoremrLrmn  suUMAUTHS § awmle
amfl &1 g glens  WIGS W LTLUTS &5 Flo - BLEGW  suerGumsger
2 & 561G &l SEWMTTSmET — ST MSE SIS &l ST&HaW0 Guom Litp
Conmgrears gl h G ns GU  Custrs Cofler  aumel e
iro 2 &g &l o fglmer ST Lol DM SIIWE ST LS S
Gousmr e WS ST &, THTLO LnstrrLLuDrr. & s mur® AEMEE:
Qamsm @ ol Qe Lugwre  Cumuy  Kemismerlium ffl  HUS STas)
BUmWE GeThRg &FFHSGEHs sTaug WrQsTm urssluwn  &eorwmg™

“mrorg Codysn  Gstam B Cupuy Bhmismer  a@mLUE 2 PUS &
Qewwei  STwgeme &flures uflmero U eoreuw  Gomule &\
aurgmemiur,  wEefarsTilurr  @er &Ems &L Ll gLo EXEET
o ewr () 7

“ouul sl ETH ST ST aumeleaumfl e Ul &7 & STT
groma Curs Vgl amCureaar mem sMug gy s QMHUs & 96 &
Hurw & & SIEL LIL TLogy|Lo SlTiusy Cougrrs  Codem Camufle
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mam SMLG &N &6 YUUS & JEG& HUTLES @ yFsUuLToe Gy,
Qewi gl TGS WS TR G AmLTETS S ol 1ws & Qerhs Ca
oPag 5GBS o Fhw  ysorerg arm&Gur eims g Qe g
Ahgl AELUy G@PIUGL LSS SN SES CeySSDEG  YEuT
Cewg wssrarg &Mors sSTus ms olns gl Gsww G pw gl
Comuy Kumsal Cunuy mesnsMNu S LN G GODaTL Qb
U eg 8l gps amewmsa  BT6n Cumuy Oswmel, QswWg &Tow
ufumeverrs Qeuiw  Ceuswer WG Comule mMemisefer U LT Cuomuie
Comgemr Lym  saumslurr, GCustns GCosdlssr @erser  Cuiflgn  Gum Ui
gri ufurest @arsest  Cuflgw @@ s  Coswr g g). Guom Litg
2 M &I &6rfle wrrreugl  Owel eflgs slwraig  Ses S CrfL Lmev
Cumuly s sMUL &aMa U He STE G &M GW ST LTS S
Quuur st g ouilifgmug slar  Cuifln LS &G SlaT Ll BT VG G
BLE S  Cousmr igig. Cupiy eTEsaTT  &Shmo  Kem sl aumLD
£ (THLOM 6BTLD man SMus & Ls & & G@DAILL LT 6 &
man SMug &n @ -~ Corugl Sk aTwe QLU ST W Sille HLS &
Cousmr pwgl.  @FSTWS me unnl CsaEUSTET STL  &T& ST (PSEVTeT
SFBTIEEnS @ - WIGgTm uTs slumsun  &korwrsg” .

16. The contention of the learned counsel for the appellant is
that since the | improvement of property has to be 'done by the
descendants of the family and joint Patta has to be obtained in the

name of Deity and the heirs, there is no absolute dedication. The
learned counsel by relying upon the following wrecitals in Ex.A-1
namely “crpjk; nghy; brajat[k;“ submitted that discretion is given to

the trustees to perform such Kattalais as they deem 1t proper and
therefore this fact will show that there was no absolute dedication of
the properties. At this juncture, the decisions relied upon by the
learned counsel in support of his contentions have to be considered.

17. By relying upon the following observations made in 91 Law
Weekly 337, viz.,

“14. It is, therefore, seen that acceptable and cogent
material evidencing the intention to dedicate property
for the particular purpose followed by an actual
divestment or appropriation of @ the property to the
specific object is an essential sine qua non to create
an endowment

16. ... From the documentary evidence let in, which as
we said remains uncontradicted, we gather the
impression that the persons to administer the trust
are definite and ascertained individuals belonging to
the family of the donor and they are vested with the
discretion to wutilize the fund for performing the

Abhishekam in any Siva temple of their choice. This
solitary element would not make it a public
endowment”.
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the learned counsel submitted that there is no absolute dedication of
the property and there was no actual divestment or appropriation of
the property to the specific object to create an endowment. But the
above said observations have been made in the context of the factual
background of that case. In paragraph 6 of the said judgment the
important features of Ex.A-4 which was a material document in that
case have been set out and the same reads as follows:

“6. .. The so-called intention expressed by the donor
is vague. There is a discretion vested in the family
to spend for such abishekams and the choice 1is
obviously with them to choose any particular Siva

temple 1in any part of our country. Abishekam,
therefore, was to be performed only at the behest of
the donor for his family members. Ex facie and

intrinsically it is not possible for any member of the
public including the person in authority or in charge
of a particular temple to compel the trustees for the
time being in  charge of the fund to. donate funds.

As no property has been set apart to ensure the
continued performance of such worship.in a particular
temple and as the donor and the members of his family
kept for,themselves the power to make annual donations
to various unnamed Siva temples in the country for the
performance of ~abishekams, the element of a public
endowment appears to be absent”.

Therefore, the facts of that case are totally different from the facts
of the case on hand and hence the above decision is not applicable to
this case.

18. The learned counsel relied wupon the decision reported in
A.T.R. 1974 A.P. 316, wherein it.is observed as, follows:

“4., An endowment can be created by the execution of a
deed of dedication by the donor. But however, it must
be noted that the mere execution of a deed of
dedication without the donor intending to act upon the
terms of the deed, would not create a valid endowment.
In other words, to constitute a wvalid endowment, it
must be established that the donor intended to divest
himself of his ownership in the property dedicated.
An endowment may be real or “nominal. Whether a
particular endowment is.-nominal or real, is a question
of fact depending upon the facts and circumstances of
each case. 1In order to determine whether an endowment
is nominal or real, the factors relevant and material
are (i) whether, in fact, any endowment has Dbeen
created or not, and (ii) the conduct of the parties
and the surrounding circumstances. Where an endowment
has, 1in fact, been created or a trust came 1into
existence, the subsequent conduct of the parties with
regard to the enjoyment of the property settled or
endowed, 1s not very much material.”
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It was submitted by the learned counsel for the appellant that the
authors of Ex.A-1 did not intend to act upon the terms of the
deed. In the light of the observations made in the above decision,
the terms of Ex.A-1 have to be considered.

19. The learned counsel relied upon the decision reported in
2001 (2) cCc.T.C. 351, wherein in paragraph 9, it 1is observed as
follows:

“"9. In order to constitute a specific endowment, it is
necessary that the donor should divest himself of the
property and 1in case of dedication to God or to a

charity, the amount should Dbe set apart and
appropriated towards the specific object. In the
absence of divesting of property there can be no
specific endowments. In our @ case,. the documents
itself provides: for changing the object for which
certain funds have been allotted. If the object is

changed the.allotment of funds to the charities goes.
The temple authorities cannot make a demand for
performance- 0f these charities since +the settlement
deed under—~which certain charities are contemplated,
itself provides that the settlors are at liberty to
change the object and nobody else except the Vanika
Vaisya Community people of Mannachannallur has got the
right to .interfere with the internal affairs of the

society. The performance of the charitiess as .pern the
document 1is an dinternal affair, in which neither the
temple ‘mor_~others can ;interfere. Therefore, the

temple, 'in ‘which the charities are to be performed
cannot ask for a charge or insist upon the performance
of the charities and no charge has been created for
the same”.

From the said observation it could be easily seen that in that case
the document itself provided for changing the object for which certain
funds have been allotted and i1f the object is changed the allotment to
the funds of the charities goes. In that context, the Division Bench
held that the Temple in which the charities are to be performed,
cannot ask for a charge or insist upon the performance of the
charities and no charge has been created for the same. In this case,
Ex.A-1 does not provide for changing the object for which the property
has been dedicated and., as  such. the above 'said decision 1s not
applicable to the facts of this case.

20. The learned counsel relied upon the decision reported in 1960
(2) M.L.J. 231, wherein it is observed as follows:-

“In order to constitute a wvalid endowment 1t 1is
necessary that the donor should divest himself of the
property and 1in case of dedication to God or to a
charity the dedication <can be effectuated orally
without any necessity for a written instrument. But a

mere credit entry in the account books of the donor
https://hcservices.ecourts.gov.in/hcservices/



for a certain charity will not be sufficient to create
an endowment unless the amount 1is set apart and
appropriated towards the specific object”.

The facts of this case is totally different from the facts of the case
on hand and this Court fails to see as to how this decision will help
the case of the appellant and in the considered view of this Court,
this decision is not applicable to the facts of this case.

21. The learned counsel relied upon the decision reported in 1952
(1) M.L.J. 282, wherein the object of the society has been set out as
under: -

“The object of the society was given as the conduct of
the festival during Margali month on Arudra Nakshatram
day in the temple of the said Vinayakar at a cost not
less than Rs.150 out of the income which may be
derived from the said property. The balance was to be
kept as savings and out of the amount saved in this
manner other immovable properties were to be
purchased. The festival was being performed year
after year till the year 1947 when the members of the
society /met and passed a resolution at a  special
meeting of -the general body altering the object of the
society. As 'altered the object ran as follows”-

In the above said background, the Division Bench held that

“It cannot be said that there was a specific endowment
of the ‘entire or part ofiithe income of™the .property
for a ‘specdiifger religiousiireharity. There- was no
divesting .of . ownership even as regards dincome and
there was nothing to prevent the society from changing
its objects”.

But the facts of that case and the facts of the case on hand are
totally different. Ex.A-1 contains clear recitals showing that there
was absolute dedication of the property and as such the above said
decision is not applicable to the facts of this case.

22. Mr. G.Sugumaran, leanerd Special Government Pleader referred
to A.I.R. 1966 S.C. 653 in support of his contentions and relied upon
paragraph 4 of the judgment which reads as follows:

“4. There.is no dispute. that -in order that there may
be an endowment within ‘the meaning of the Act, the
settlor must divest himself of the property endowed.
To create an endowment he must give it and if he has
given it, he of course has not retained it; he has
then divested himself of it. Did the settlors then
divest themselves of anything? We think they did. By
the instrument the settlors, certainly divested
themselves of the right to receive a certain part of
the income derived from the properties in question.
They deprived themselves of the right to deal with the
properties free of charge as absolute owners which

they previously were. The instrument was a binding
https://hcservices.ecourts.gov.in/hcservices/



instrument. This 1indeed is not in dispute. The
rights created by it were, therefore, enforceable in

law. The charities could compel the payment to them
of the amount provided in Schedule B, and, if
necessary for that purpose, enforce the charge. This,

of course, <could not Dbe if the ©proprietors had
retained the right to the amount or remained full
owners of the property as before the creation of the
charge. It must, therefore, be held that the
proprietors had divested themselves of that part of
the income of the properties, which is mentioned in
Schedule B. By providing that their liability to pay
the amount would be a charge on the properties, the

settlors emphasized that they were divesting
themselves of the right to the income and the right to
deal with the property as if it was wunencumbered. By

creating the charge they provided a security for the
due performance by them of the liability which they
undertook. Fufither »S. 32 of the WAct provides that
where a specific endowment to a temple consists merely
of a chapgfe=on goroperty, the trusteesFof wHeWRtemple
might require: the ©person in ©possession of the
propertiges -charged to pay the expenses 1in respect of
which i hre charge was created. This section
undoubtedly shows that the Act contemplates a" charge
as an endowment”.

The learned Special ‘Government Pleader further relied upon paragraph
14 of the decision, which reads as follows:

“14. ... This Section, therefore, contemplates that
“specific endowment” attached to a math or temple may
consist merely of a charge on property. It 1is,

therefore, " not possible to accept the argument on
behalf of the appellant that in order to constitute a
“specific endowment” within the meaning of the Act
there must be a transfer of title or divestment of
title to the property”.

23. The learned Special Government Pleader relied upon the
decision reported in 2000 (2) C.T.C. 559, wherein it is observed in
paragraph 26 as follows:

“The founder had set —apart his house and . clearly
intended that the income there from should be utilized

for feeding pilgrims who visit temples. Therefore all
the elements that are required to constitute a
specific endowment are present 1in this case. The
Sanskrit, English Dictionary (Varan Shivram Apte 1993,
ed.) also defines, “Ladiya” (sic) as Dbelonging to
that, his, hers, its this and (sin) “Aradhanam” inter
alia as worshipping, Adoration, Propitiation (as of a
diety) indicating the religious aspect of

Thathiarathanai.”
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In the light of the above said observations and considering the facts
of that «case, the Division Bench held that the founder of the
charities had created a specific endowment for the performance of the
“Thathiarathanai Service” to “Desantharis” and the said endowment will
definitely come within the purview of the Act.

24. Relying upon the above said two decisions, the learned
Special Government Pleader submitted that the contention of the
appellant that no specific endowment had been created Dby the
instrument (Ex.A-1) 1is liable to be rejected. The learned Special
Government Pleader, by referring to the contention of the appellant,
that all that was done was to create a charge on the properties to
meet the expenses of charities but the settlors never divested
themselves of any interest therein and the mere provision for meeting
the expenses of the charities out of the income of the properties and
the creation of the charge would not amount  to making of any
endowment, submitted that in the 1light of the decision reported in
A.T.R. 1966 S.C. 653, Y“specific endowment” —attached to a math or
temple may consist merely of a charge on property and therefore the
contention of the learned counsel for the appellant that no specific
endowment has been created under Ex.A-1 is liable to be rejected. The
said contention of the .learned Special Government Pleader merits
acceptance and the law laid down in the decisions -reported in A.I.R.
1966 S.C. 653 and 2000 (2) C.T.C. 559 squarely applies to the facts of
this case.

25. In this context it is pertinent to note that an endowment can

be created by the execution of a deed of dedication by the donor. To
constitute a valid endowment, it must be intended to divest himself of
his ownership in the property dedicated. Where an endowment has, in

fact, been created or a trust came into existence a subsequent conduct
of the parties with regard to the enjoyment of the property settled or
endowed is not very much material. In order to establish a wvalid
endowment it must be proved that the grant was made with the intention
that the profits should be applied for the particular religious
purpose and that the profits have been so applied. When however the
acts and conduct of the parties show that the income of the property
was employed in the performance of religious rites laid down by the
founder, the mere fact that the members of the grantor’s family were
nominated shebaits, or they were to be remunerated out of the endowed
fund are not proper grounds for holding the dedication to be nominal.
Merely because the acts of the trustees are contrary to the terms of
the endowment it cannot also -be regarded as-reflecting the intention
of the testators. As laid down in A.I.R. 1963 S.C. 890 to ascertain
the intention of the authors of the document, the document has to be
read harmoniously.

26. Applying the aforesaid principles, I shall presently examine
whether there is any endowment in fact 1in the present case. The
recitals in Ex.A-1, which are wvery material for the purpose of
determining the nature of the endowment created, have to be
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been created under Ex.A-1, but the contention is that it is not a
religious endowment or a specific endowment. But it is the contention
of the appellant that a charge has been created over the properties
for the performance of a festival in Desikar Sannathi without
specifying definitely, as to the festival that has to be performed in
a public religious institution. It is the further case of the
appellant that in the absence of a definite direction by the founder
of the Specific Endowment, the performance of a festival in any temple
cannot be construed to fulfill the definition of a Specific Endowment
as contemplated under Section 6 (19) of the Act. It is the further
contention of the appellant that the performance of Karthikai
Vanabojanam at Mambakkam 1is not associated with any religious
institution coming under the Act and the performance of some festivals
to Lord Desikar in Sri Kothandaramaswami Temple at Madurantakam cannot
be equally construed either as a ‘Religious Charity’ or as a ‘Specific
Endowment’ so as to attract the definition of Section 6(19) of the
Act.

27. The above contentions of the appellant are contrary to the
very recitals in /Ex.A-1 and as such the same - could not be
countenanced. A perusal of Ex.A-1 dated 04.03.1898 clearly shows that
the authors of the document have absolutely dedicated the properties
for performance of two services, viz.,

(1) performance of Karthigai Vanabojanam i.e.
“Gamaemr LT SRUTLALIT (58 & (G2l U ST & &0 & TS & &6
LT LTS &8 &6 BLS 10 aueTGUTeT 2 & Faug Hle SEWTTTSmET ST Lo
smflug gln &rsaiw N and

(ii) performance -of festivals to Lord Desikar Shrine situate at
Madurantakam Sri. Kothandaramaswamy Temple (which 1is a

public Temple) i.e.
“Giom Litg Caauen sTaTs &8 6T & e ulme &L0 Cousmm & Cadem
o tgaumfl  LSiTLo Lo 2 m&aIG &l o flTer S LD &ML & 6mer LS &

W

CosmoT g LISM & &1L

Further, the authors of Ex.A-1 have not retained any right over the
properties and the same is clear from the following recital viz.,

“Cumuly Kem semer UM M) HOS STEIG, L ST H & &Lr;g;@aa@aiaarrsugj wirQm(m urrg;glmgpm.
gleoLwmrg)” . This recital 1in Ex.A-1 clearly shows that the suit
properties have been dedicated absolutely and the property is vested
with the Temple and the authors of Ex.A-1 and their successors cannot
deal with the suit properties. Ex.B-1 is the Property Register of the
Temple maintained under ‘Section 29 of the Act-and Ex.B-2 is the entry
made 1in the Register-Ex.B-1 at page 105 and this entry clearly
establishes that the properties and the performance of services have
been brought under the control of the department.

28. Further the document Ex.A-1 has to be read as a whole and has
to be read harmoniously to find out the intention of the authors of
the document and the intention of the authors of Ex.A-1 has to be
respected. A reading of the recitals extracted above from Ex.A-1
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(1) The successors have to perform the charities.

(ii) Income from the properties has to be spent for performance
of two charities and the steps to be taken to develop the
income from the properties have also been mentioned.

(iii) The minimum amount to be spent for two charities have been
mentioned as Rs.25/- and Rs.35/- and it is also stated as to
what should be done in the case of non-realisation of
sufficient income from the properties.

It is further stated in Ex.A-1 as to what should be done with the
excess 1income after meeting out the expenses of the said two
charities. It is nowhere stated in Ex.A-1 that the excess income can
be utilized for the benefit of the trustees. Ex.A-1 further provides
that the Patta in respect of the properties shall be in the joint

names of the Temple and the Trustees. Tt is the admitted case of the
plaintiff themselves that they are performing “Thirumanjanam” for Lord
Desikar in Kothandaramaswamy Temple which is-a public temple. All the

above said features contained in Ex.A-1 clearly establish that there
is absolute dedication of the properties. Therefore the contention of
the learned counsel for the appellant based on the isolated words

A\Y

“o g Gurw Qewwelw “ cannot be countenanced.

29. The following recitals in Ex.A-1 viz.,

“Gamaemr LTI SeUTLALLIT (58 & RUH2_lg 6T B & &lns LTSS &0
LOTLO LT & & & & 60 BL& GL0 aueTGurger 2 & Foug Flew SSWTTTSMET ST Lo
srflug gln sraain

shows that the trustees have to perform ‘s&umrrgsmer grusmrfuw ' during

“err g glme  aerGurmar om euw ” for Lord Kothandaramaswamy Temple; which
shows that the authors of Ex.A-1 have set apart sizeable portion of
the income and clearly indicated that the income should be utilized
for feeding pilgrims during the Karthikai Vanabojana Urchavam.
Therefore all the elements that are required to constitute a specific

endowment are present 1in this case. The word 'sgwmyrgsmer' 1itself
indicates the religious aspect. It is also the admitted case of the

plaintiff that the trustees were performing ‘sgrrrgsmer'® during the
above said festival, but subsequently they stopped it. As laid down
in A.I.R. 1974 A.P.316, the acts of the trustees contrary to the terms
of Ex.A-1 cannot also be regarded as reflecting the intention of the
authors of Ex.A-1. As rightly pointed out by the Trial Court, P.W.1l's
evidence is unreliable as it ds opposed.to the very recitals in Ex.A-

1. Similarly, the evidence of P.W.2 1is not of much help to the
plaintiff and there is no documentary evidence to show that he 1is
cultivating the lands. It must, therefore, be held that there is

intrinsic evidence available in the very document Ex.A-1 in the form
of recitals which would establish the real and true nature of the

endowment. Where the trustees commit a breach of trust in not
carrying out all or some of the objects of the trust, it does not in
any way nullify the trust created for a charitable purpose. When once

there is evidence of divestiture of personal rights to the trustees,
m&@%wRﬁgﬁ&w&®mﬁQﬁﬁk§$e° The entries in Exs.B-1 and B-2 clearly show



that the trust created under Ex.A-1 has been acted upon and a specific

endowment has been created. There is no positive evidence on the side
of the plaintiff to show that the trustees are enjoying the property
on their own right. But on the other hand, there is positive evidence

adduced by the department through D.W.1, Exs.B-1 & B-2 and also the
evidence of P.W.1 to the effect that the charitable purposes for which
the properties 1in question were dedicated under Ex.A-1 are being
carried out and continued. The Commissioner / the Appellate Authority
has considered all these aspects and given a correct finding and I see
no reason to differ from that.

30. As rightly contended by the learned Special Government
Pleader though the trustees stopped one service namely performance of
‘sglumrrgemerr ¢ during Karthikai Vanabojanam Festival, the properties
endowed remain as such and therefore the character of the properties
has not been changed and the properties still west with the temple as
evidenced by Ex.B-1. The submission of the learned Special Government
Pleader by relying upon A.I.R. 1966 S.C. 653, that even if the
document 1s construed as creating a charge, as- contended by the
learned counsel for the appellant, then also it will be a specific
endowment has to be accepted.

31. Therefore, in any view of the matter the recitals in Ex.A-1
unmistakably establish that a specific endowment has been created.
Therefore, I see no reason to interfere with -the well reasoned
judgment of the Trial Court and therefore the judgment and decree of

the Trial Court are confirmed and the appeal is dismissed. However,
no order as to costs.

sd/
Asst.Registrar

/Etrue copy/

Sub Asst.Registrar
srk
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