IN THE H GH COURT OF JUDI CATURE AT BOVBAY
CRI M NAL APPELLATE JURI SDi CTI ON
CRI M NAL APPLI CATI ON NO. 5951 OF 2004.

Manoj Rammi kl al Shabh. ... Applicant.
Ver sus.
Ms.Raj Steel Corporation & ors. ... Respondents.

Shri N K S.Das for the Applicant.
Shri R L. Maj gaonkar for the Respondents Nos.1 and 2.
Shri U V.N kam A P.P. for the State.

CORAM : ABHAY S. OKA, J.

DATED : 30th Novenber, 2006.
P.C:
1. A Heard the Advocate for the Applicant and the
| ear ned Advocate appearing for the 1st and 2nd
Respondent s. By order dated 12th October 2006 it was
directed that this Application and/ or Appeal should be
di sposed of at adm ssion stage. Leave to prefer Appeal
is granted. Appeal is admtted. Taken up for hearing

forthw th.

2. The Applicant is the conplainant in a conplaint
filed under section 138 of the Negotiable Instrunents
Act, 1881. The process was issued in the conplaint. By
order dated 27th August 2004, the |l earned Metropolitan
Magi strate, 13th Court, Dadar, Munbai dismi ssed the
conplaint as both the parties and their Advocates were
absent. The order of dism ssal was passed under section

256 of the Code of Crimnal Procedure, 1973 which has



the effect of acquittal of the Respondents.

3. The | earned Advocate for the Applicant submtted
that the Applicant was diligent in prosecuting the
conpl ai nt. He stated that all along the conplainant
attended the conplaint. He pointed out that the
Advocate appearing for the Applicant was not Kkeeping
good health and was suffering fromheart ailnents. The
said Advocate died on 10th Septenber 2004. The death
certificate of the said Advocate is al so annexed to this
Appl i cati on. The | earned Advocate for the 1st and 2nd
Respondents submtted that there was no reason for the
Applicant to renmain absent and therefore, the |earned

Magi strate was justified in dism ssing the conplaint.

4. | have considered the subm ssions. |  have
perused the Roznama of the proceedi ngs annexed to the
appl i cation. The Roznana shows that all along the
Applicant was present on the relevant dates. On 1lth
May 2004, the conplaint was sent to Lok Adalat for the
purpose of settlenent. Thereafter, the Conplaint was
adjourned to 10th July 2004 and 6th August 2004.
Thereafter it was fixed on 27th August 2004. On that
day, the Applicant was absent. It is stated in the
Application that the Advocate for the Applicant was
suffering fromheart ailnent who eventually expired on

10th Septenber 2004. Fromthe Roznama it appears that



the Applicant was diligently prosecuting the conplaint
and there does not appear to be any negligence on the
part of the Applicant. I n my view, the |earned
Magi strate ought to have given one chance to the
Appl i cant. The order inmpugned deserves to be set aside

and the conpl ai nt deserves to be restored.

5. Hence the follow ng order is passed:

i) The i npugned order dated 27th August 2004
passed by the | ear ned Met ropol i tan
Magi strate, 13th Court, Dadar, Miunbai in
Case No.217/S/2002 is set aside and the
case is restored to file. The | earned
Magi strate wll send intimation of the
date fixed in the case to both the

parties.

i) The Appeal is partly allowed in the above

terns.

iii) Wit to be sent imediately.

i V) All contentions of the parties on nerits

of the conplaint are expressly kept open.

Judge.



