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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No. 13530 of 2006

For Approval and Signature:

HONOURABLE MR. JUSTI CE P. B. MAJMJUDAR

Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
of law as to the interpretation of the
constitution of India, 1950 or any order nade

t her eunder ?

Whether it is to be circulated to the civil judge

MAHVAD | LI AS ABDULM YA SHAI KH - Petitioner(s)
Ver sus
THE STATE OF GUAJRAT & 2 - Respondent(s)

Appear ance :
M5 SUBHADRA G PATEL for Petitioner(s) : 1,

M. N D CGohil, Asst. GOVERNVENT PLEADERfor Respondent(s) : 3,

CORAM : HONOURABLE MR. JUSTI CE P. B. MAJMUDAR

Date : 31/08/2006

ORAL JUDGVENT

JUDGVENT

The petitioner-detenu has filed the present

petition challenging his detention order
07.02. 2006 by which the petitioner is detained

dat ed
as a

Boot | egger under the provisions of Gujarat Prevention
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of Anti-Social Activities Act, 1985 [ hereinafter
referred to as PASA Act].

In the grounds of det enti on, there is a
reference to tw cases pendi ng agai nst t he
petitioner. These cases are registered against the
petitioner under the provisions of the Bonbay
Prohibition Act for dealing in country l|iquor. The
detaining authority has found that the activities of
the petitioner are such that it wll prejudicially
affect public health.

Learned advocate for the petitioner submtted
that except these two cases, there is no other
material to indicate that the activities of the
petitioner is prejudicial to public health. It is
also submtted by the |earned advocate for the
petitioner that there is no credible material to show
that by dealing in the so called liquor, the
petitioner has tried to harm public health. He
further submtted that there is no report of any
| aboratory to the effect that consunption of the so
called liquor is dangerous to public health so as to
attract the provisions of the Act.

Learned advocate for the petitioner relied on
the judgnent of a D vision Bench of this Court,
[Coram MR Calla & RR Tripathi, JJ.] in the case
of Ashok Bal abhai Mkwana v/s. State of Gujarat in
LPA No. 223 of 2000 wherein this Court has held as

under in paragraph 5 of the judgnent:
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“I'f we exam ne the present case on the

anvi | of the t est whi ch has been
applied by the Suprenme Court in the case
of K S. Zala . State of Cujarat
(supra), I.e. wth regard to the

presence of credible materi al and as
to how the detaining authority has
made the nention against the appellant

being an obstruction to the public
health and public order, we find that in
the instant case so far as t he

statenents of the w tnesses which were
recorded with regard to unregistered

cases, t hat ground has been
rej ected by the l|earned Single Judge
hinmself. It IS, of cour se, true
t hat after narrating t he
particul ars of t he crim nal
cases, the detaining authority has

nment i oned t hat t he activities of
the appel |l ant were an obstacle to
t he public health and public order,
but this bald observation cannot be
taken to be decisive so as to arrive
at the satisfaction that the activities
of the petitioner were prejudicial to
the public order or public health and
that tenpo of public |life was disturbed.
No observation nmade in any part of the
judgnent can be read in isolation and
bereft the context. The judgenent is to
be read as a whole and even the
observations which have been nade by
t he Suprene Court in para 6 of the
judgenent are to be considered in |ight
of the wearlier observations nade in

para 5 where presence of credible
mat eri al bef ore t he det ai ni ng
authority has been insisted upon. Thus,
[itmus t est to find out as to

whether it is a case of breach of public
order or breach of public health is
concerned, «credible material has to be
there. In the case of K S. Zala before
the Suprene Court, t he det ai ni ng
authority had also relied wupon the
statements of the wtnesses so as to
show that violence resorted to by the
petitioner in that case had disturbed
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the even tenpo of public life and the
mat eri al on record had shown that
nenber s of t he public of t hose
localities had to run away from there
and to go inside their houses and to
close their doors. No such fact
situation has been nentioned in the
present case and the ground with regard

to the statenents of t he t hree
W t nesses has been rejected by the
| earned Single Judge hinself and It
has been held that there had been
vi ol ati on or I nfringenent of t he
petitioner's right agai nst such
st at enent s. In this view of t he

matter whatsoever said by the three
wtnesses with regard to wunregistered
cases and wth regard to the three
incidents referred to hereinabove, it
cannot be consi der ed to be the
material germane for the purpose of
consideration of the threat to the
public health and public order. Thus,
t he only material which renmains is
the registered crimnal cases and that
by itself cannot be said to be a
mat eri al for the purpose of holding
that the appellant's activities had
becone a threat to the public order
and public health. Necessary mat eri al

in this regard is totally wanting in
the body  of the detention order
itsel f. In large nunber of cases, the

Suprenme  Court has considered that
i nvolvement in bootlegging activities
even if coupled with violence does not
anount to threat to public order or
public health. The nere nention of
al | egati ons unl ess t hey are
supported by any material cannot be said
to be material germane for the purpose
of arriving at the satisfaction wth
regard to breach of public order or
public health and we find t hat
after giving particulars of crimnal
cases, t he detaining authority by
i ncl udi ng certain al | egati ons, not
supported by any credible nmaterial has
sinply observed that the appellant's



SCA/ 13530/ 2006 5/6 JUDGVENT

activities wer e an obstacle to the
public health and public order. In
this view of the nmater keeping in
view the observati ons made by the
Suprene Court in the case of K S  Zala
V. State of Qujarat (supra) itself
in paras 4 and 5, we do not find that it
can be held to be a case of breach of
public heal t h and public order

Learned counsel for the appellant has
al so argued several other points before
us, but we do not find it necessary to
go into those grounds. It my be
nmentioned that it was not a case of
breach of public order or public
health and it was not argued before the
| earned Single Judge. Even if t hat
be so, in such matters, t he point
which arises on the face of the facts of
the case by the body of the order

itself, whi ch does not require
further I nvestigation of the facts,
can certainly be allowed to be raised
and we allow |earned counsel for

the appellant to raise this point and
find that this point is not wthout
substance. The inpugned order passed
by the |earned single Judge uphol ding
the detention order therefore, cannot
be sai d to be I n consonance wth
the settled position of |[|aw The
detention order deserves to be quashed
and set aside on this ground al one.
We, therefore, do not go into other
grounds which were raised on behalf of
t he appellants.”

Learned Assistant CGovernnment Pleader is not in a
position to substantiate his say that the activities
of the petitioner are prejudicial to public health or
that the petitioner has violated public order.

Having gone through the records, there s
nothing to show that the activities of the petitioner
is likely to prejudicially affect public health.
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There is no credible material from which it can be
said that the activities of the petitioner is
prejudicial to public health. At the nost it can be
said that the activities of the petitioner is in breach
of law and order, and not public order. The petition is
required to be allowed as fromthe avail able records
it cannot be said that the activities of the
petitioner is against public health.

In the result, the petition is allowed. Oder of
detention passed against the detenu dated 07.02.06 is
guashed and set aside. The detenu is ordered to be
rel eased forthwith unless he is required in connection
with any other offence.

Learned advocate for the detenu nmakes a voluntary
statenent that the detenu will not enter the limts of
Bar oda Police Commr ssionerate area upto 31st Cct ober 2006
except for attending the crimnal case. This voluntary
statenment is recorded. It is for the |earned Assistant
Governnment Pleader to inform the concerned authorities
about the voluntary statenent and it is for the concerned
authorities to nonitor the sane.

Rule nade absolute accordingly. No order as to
costs.

[P. B. MAIMUDAR, J.]
mathew



