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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No. 8420 of 2006

For Approval and Signature:

HONOURABLE MR. JUSTI CE H. K. RATHCD

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order made

t her eunder ?

5 Whether it is to be circulated to the civil judge

R K SHELAT REQ STRAR - Petitioner(s)
Ver sus
STATE OF GUJARAT & 3 - Respondent(s)

Appear ance :

MR IS SUPEHI Afor Petitioner(s) : 1,

MR LB DABH AGP for Respondent(s) : 1 - 2.
NOTI CE SERVED BY DS for Respondent(s) : 3 - 4.
NOTI CE SERVED for Respondent(s) : 4,

CORAM : HONOURABLE MR. JUSTI CE H. K. RATHOD

Date : 29/09/2006

ORAL JUDGMVENT

1. Heard the Learned Advocate, M. |.S. Supehia,

on behal f of petitioner.
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2. Rule. Learned A.GP., M. Dabhi, waives the
service of rule on behalf of respondent Nos.1 and

2.

3. The brief facts of the present petition are
t hat t he petitioner retired as Assi st ant
Regi strar on attaining age of superannuation on
30th  Cct ober 2002. Thereafter, the petitioner
applied for the post of Registrar in Qujarat
Publ i c Wor k Cont r act Di spute Arbitration
Tri bunal, Lal Darwaj a, Ahnedabad through Chairnman
of the Tribunal. The petitioner was given
appointnent for the period of 1 Year on
contractual basis as per the post and pay scale
sanctioned by the Governnment of GCujarat. On 1st
Cct ober 2004, the petitioner took over as
Registrar of the Tribunal for the period of 1
Year up to 30 Septenber 2005. In August 2005,
Legal Departnent reappointed the petitioner on
the sanctioned post of Registrar we.f. 1st
Oct ober 2005 to 30th Septenber 2006 by Resol ution

dated 2 August 2005. On 19th Cctober 2005, by
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office order, Legal departnent fixed the pay of
the petitioner at the mninmm of the prescribed
pay scale + Adm ssible allowance as per GAD
Resol ution dated 9/5/2002. On 21st Decenber 2005,
Governnent issued one another GR that enployee
will be entitled to get the total renuneration on
the pay scale in which he was working on the date
of his retirenment — (mnus) Basic Pension. Thus,
substituted the earlier GR dated 9/5/2002.
Therefore, salary of the petitioner was re-fixed
by the respondent which resulted |oss of about
Rs. 10,854/ -. Therefore, petitioner wote a letter
on 10t February 2006 to the Secretary, Legal
Departnent, Governnent of Gujarat pointing out
difficulty and other relevant facts. On 6t" March
2006, Deputy Secretary, Legal Departnent sent
reply to the petitioner informng that though the
order of reappointnment of the petitioner is prior
to 21/ 12/ 2005, the date of | ssuance  of
Resol ution, the petitioner's salary wll have to

be re-fixed accordingly.

4. Learned advocate M. Supehia submtted that by
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| mpugned resolution, the petitioner has been put
to nonetary loss of nore than Rs.10,000/- per
nont h. The petitioner was getting total nonthly
enol unments of Rs.23,006/- which are now reduced
to Rs.12,152/- per nmonth we.f. 21st Decenber
2005. Therefore, according to Learned Advocate
M . Supehi a, such reduction in salary, order has
been passed by the respondent w thout giving any
opportunity  of hearing to the petitioner.
Therefore, such order is required to be quashed
and set aside and it also against the principles
of natural justice. He relied upon the decision
of the Division Bench of this Court in LPA No.
562 of 1996 dated 11/3/2005, copy of which has
been annexed to the petition. He also raised
contention that said Resolution is liable to be
quashed and set aside on the ground that it is
made applicable fromthe date of issuance i.e. on
21/ 12/ 2005 to the appointnents already been nade
prior to the Resolution and continuing. This
means the concluded contracts are al so disturbed

during their currency.
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5. According to him this Resolution operates

retrospectively whi ch IS arbitrary and
unr easonabl e. The relationship between the
petitioner and r espondent I S not purely

contractual but it 1is governed by Governnent
Resol uti on, still the contract has to be
reasonable and not arbitrary. However, he also
enphasi zed that such contractual terms and
conditions cannot be altered unilaterally during
the currency of the contract. He also raised
contention about estoppal against the respondent
on the ground that such offer was nmade at the
time of appointnent, petitioner may not accept
such appointnment. Therefore, Learned Advocate
M . Supehia submtted that now respondent can not
| nsi st for I npl enment ati on of Gover nnent
Resol ution dated 21/12/2005 which altered the
earlier terms and conditions of contract between

the parties.

6. On behalf of the respondent, affidavit-in-
reply is filed by one Shri Mehul Gandhi, Deputy

Secretary, Legal Depart nent, Gover nnment of
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Qujarat raising the followi ng contentions in para
5 6 and 7 of the reply, which are coated as

under

“5. It is submtted that the petitioner
was serving as an Assistant Registrar in
the H gh Court of QGuarat and after his
retirenent as such, he was appointed as
the Registrar of the Qujarat Public works
Contr act Di sputes Arbitration Tribunal
vi de Legal Departnent's G R Dat ed
15/ 9/ 2004 purely on contractual basis as
per the ternms and conditions nentioned
therein consi dering t he G R Dat ed
9/ 5/ 2002 I ssued by t he CGener al
Adm ni strator Departnent. Accordi ngly, he
was entitled to the m nimum pay of the pay
scale of the post of Registrar mnus
pensi on. The said appointnent being only
for one year it was extended for one nore
year up to 30/ 9/ 2006 vi de Legal
Departnent's G R Dated 2/8/2005.

6. It is submtted that thereafter the
G R Dat ed 9/ 5/ 2002 of Gener al
Adm ni strator Departnent on the basis of
which the appointnment of the petitioner
was made was nodified by the Governnent in
CGeneral Adm nistrator Departnent vide G R
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Dated 21/12/2005 to the extent that the
person appointed on contractual basi s
woul d be entitled to the consolidated sum
arrived at by deducting pension from the
total salary drawn by him at the tine of
his retirement. As per para 4 of the said
G R dat ed 21/ 12/ 2005, t he retired
Governnment servant already enployed on
contractual basis would be entitled to
such consolidated anount, from the date of
I ssuance of the said GR Since the
petitioner was working on the contractual
basis, pay of the petitioner was re fixed
by the Tribunal vide Ofice Oder dated
8/ 2/ 2006 <considering G R  of Gener al
Adm ni strat or Departnent dated 21/12/2005.

7. It is nost respectfully submtted that
the appointnent of the petitioner being
purely on contractual basis and as per the
ternms and conditions fixed on the basis of
t he pol i cy of t he Gover nnent , t he
petitioner is not entitled to the relief
as clainmed for in the petition.”

7. Learned A .G P. M.Dabhi relying upon these
avernents made in Affidavit-in-Reply submtted
that according to the Governnent Resol ution dated

21/ 12/ 2005, which gives power to the State
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Governnment to re-fix fresh fixation of the
petitioner as per Governnent Resolution dated
21/ 12/ 2005. Lear ned A G P. M . Dabhi al so
submtted that the Governnent Resolution dated
21/ 12/ 2005 is applicable to the petitioner and
Governnent has rightly re-fixed the salary of the
petitioner. He also submtted that there is no
necessity to give hearing to the petitioner as it
Is in pursuance to the conpliance of Governnent
Resol uti on. Therefore, he submtted that State
Gover nnment has rightly issued order dat ed
8/ 2/ 2006 while fixing the salary deducting the
pension from the salary of Rs.16,884/- which
cones to Rs.12,152/-. For that Governnent has not
commtted any error. Oh the contrary, the
Governnent has rightly inplenented the Resol ution
dated 21/12/2005. Therefore, according to him

petition nmay be dism ssed.

8. | have considered the subm ssions nade by
both the Learned Advocates and have al so perused
the petition as well as Annexures and Affidavit

in reply which has been filed by respondent.
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9. It is necessary to consider facts that
petitioner was given appointnent for the period
of 1 Year on contractual basis as per the post
and pay scale sanctioned by the Governnent of
Quj arat wherein, petitioner was took over on 1st
Oct ober 2004, remain continued in service up to
30/ 9/ 2005. Thereafter, by Resol ution dated
2/ 8/ 2005, Legal Depar t nent reappoi nted the
petitioner on the sanctioned post on the sane
termrs and conditions as Registrar we.f. 1st
Cct ober 2005 to 30th Septenber 2006. Meani ng
thereby that initial appoi ntnment w.e.f. 1st
Oct ober 2004 remamined intact with all ternms and
conditions in second appointnment order for the
period 1st Cctober 2005 to 30th Septenber 2006.
The salary of the petitioner has been fixed in
| ight of the GAD Resol ution dated 9/5/2002 which
I s at page 20 order dated 19/10/2005. The pay of
Regi strar was Rs. 14, 300-Rs. 18, 300/- wherein his
m ni mum basic pay, D.A, HRA, T.A, Mudical
Al | owance, and Local Allowance which ultimtely

cones to Rs.27,738/-. Qut of this total anount,
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basic pension of Rs.4,732/- has been deducted
whi ch cones to Rs.23,006/- being a salary in the
post of Registrar on the basis of Resolution
dated 9/5/2002. In the order dated 19/10/2005, it
Is made clear by the Legal Departnent that other
service conditions are renmmin intact as per
Governnment Resolution dated 9/5/2002. Therefore,
the petitioner acquired legal right on the basis
of GAD Resol ution dated 9/5/2002 to receive such
salary on the post of Registrar w. e.f. 1st Cctober
2005 to 30th Septenber 2006. This fixation was
made by State Governnent for entire period of 1
year. It is not a fixation for one or two nonths.
This fixation when nmade by State Governnent, at
t hat occasi on, Gover nnent Resol ution dated
21/ 12/ 2005 was not in existence. Therefore,
petitioner was receiving the salary as per order
dated 19/10/2005, but all of a sudden, relying
upon resolution dated 21/12/2005, which is at
page 18 (Annexure-D), the salary of t he
petitioner has been reduced unilaterally wthout
giving any opportunity of hearing to the

petitioner. In  Gover nnent Resol ution dated
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21/ 12/ 2005, specifically, Para no. 2 (3) of GR
dated 9/5/ 2002 has been set aside / cencelled and
new provisions have been nmade which having the
effect prospectively. It further suggests that
now onward, this change will have to be effected.
Item No.3 of the said Resolution is also applied
to the retired enployees, those who wll be
appoi nted subsequent to this Resolution and their
salary is required to be fixed as per this
resolution dated 21/12/2005. The last part of the
Resol ution below item no. 4 nmade it clear that
before issuing this Resolution, whatever the
contract has been fixed for whatever the period
and sal ary has been fixed as per ol d
circular/resolution it has not to be disturbed as
per this Resolution dated 21/12/2005. Therefore,
Item No. 4 nust have to be read wth |ast para
and accordingly it required to be inplenented.
But in this case, the State Governnent has
ignored the last para of item no. 4 and relied
upon first part of the item no. 4 and re-fixed
the salary which resulted the loss to the

petitioner about nore than Rs.10,000/-. The | ast
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part of the itemno. 4 is very clear that before
I ssuing said Resolution dated 21/12/2005, if any
retired enployee is working on contractual basis
for particular period, his salary should not be
re-fixed as per this Resolution dated 21/12/2005.
Therefore, the decision which has been taken by
respondent to re-fix the salary of the petitioner
on the basis of GR dated 21/12/2005 s
apparently illegal and contrary to resolution

dated 21/12/2005.

10. In view of these facts, the fixation which
was initially made on the basis of Governnent
Resol ution dated 9/5/2002 as per page 20 dated
19/ 10/ 2005 is correct fixation, no need to nake
any change/alteration adverse to the petitioner
on the basis of Governnent Resolution dated
21/ 12/ 2005. The answer given by the Deputy
Secretary, Legal Departnent relying upon item
no.4, ignoring the last part of item no.4.
Therefore, the answer which has been given by
respondent dated 6/3/2006 is also not correctly

interpreted the resolution dated 21/12/2005.
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Most relevant part has been ignored and non
rel evant part has been inplenented, which adverse
to the petitioner wthout giving any reasonable
opportunities. Such action has been violating the

basic principles of natural justice.

11. The said aspect has been exam ned by D vision
Bench of this Court in LPA 562/96 in SCA 3/96
(State of Quj ar at V/s. S. V. Shah) dat ed
11/ 3/2005. The D vision Bench of this Court has
exam ned simlar question relying upon the Apex
Court decision in case of A K Kraipak V.
Union of India, AIR 1970 SC 150 and Sayeedur
Rehman v. State of Bihar, AR 1973 SC 239. The
observation which has been nmade by the Division

Bench of this Court in para 1 is quoted as under:

“In State of Oissa V. Dr. (M ss)
Bi napani Dei, AIR 1967 SC 1269, t he
Supr ene Cour t recogni sed t he

applicability of the rules of natural
justice I n purely admnistrative
matters and |aid dowm the follow ng
proposi tions:



SCA/ 8420/ 2006 14/ 26 JUDGMVENT

I. The rule that a party to whose
prejudice an order is intended to Dbe
passed is entitled to a hearing applies
al i ke to j udi ci al tribunals and
bodi es of persons invested W th
authority to adjudicate upon matters
i nvol ving civil consequences. | t S
one of the fundanental rules of our
constitutional set-up that every citizen
S pr ot ect ed agai nst exerci se of
arbitrary authority by the State or its
officers. Duty to act judicially would,
therefore, arise from the very nature of
the function intended to be perforned: it
need not be shown to be super-added. | f
there is power to decide and determne to
the prejudice of a person, duty to
act judicially is inplicit in the exercise
of such power. If the essentials of
justice be ignored and an order to the
prejudice of a person is nmade, the order
iIs a nullity. That is a basic concept of
the rule of law and inportance thereof
transcends the significance of a decision
I n any particul ar case.

I[1. It is true that the order S
admnistrative in character, but even
an admnistrative order which involves
civil consequences, as already stated,
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nmust be made consistently with the rules
of natural justice after informng t he
first respondent of the case of the State,
the evidence in suppor t t her eof and
after gi Vi ng an opportunity to t he
first respondent  of being heard and
nmeeti ng or expl aining the evidence.

In A K Krai pak . Union of India, AR
1970 SC 150, the Suprenme Court held that
thin i ne of di stinction bet ween
admnistrative and guasi j udi ci al
function I's gradually di m ni shing and
that the rule of fairness/rule of hearing
must be r ead as inplicit I n
every admnistrative action whi ch
results in an adverse order against an
af fected person.

In Sayeedur Rehman v. State of Bihar,
Al R 1973 SC 239, the Suprenme Court
treated the unwitten right of hearing as
a part of the concept of rule of law by
maki ng the foll ow ng observations:

"Thi s unwitten right of hearing is
fundanental to a just decision by any
authority which decides a controversi al
I ssue affecting the rights of the rival
cont est ants. This right has its roots in
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t he noti on of fair procedure. | t
dr aws t he attention of the party
concerned to the inperative necessity of
not overl ooking the other side of the
case before comng to its decision,for
nothing is nore likely to conduce to just
and right decision than the practice of
giving hearing to the affected parties.
The omssion of express requirenent of
fair hearing in the rules or other
source of power clainmed for reconsidering
an other is supplied by the rule of
justice which is considered as an integral
part of our judicial process which also
governs quasi judicial authorities when
deciding controversial points af fecting
rights of parties.”

In Swadesi Cotton MIls v. Uni on of
India, AIR1981 SC 818, S. L. Kapoor .
Jagnohan and others, AR 1981SC 136, Snt.
Maneka Gandhi v. Union of India, AR
1978 SC 597, Aga Telis . Bonbay
Muni ci pal Corporation, AIR1986 SC 180 the
Suprenme Court reiterated and enphasized
t hat every admnistrative action which
visits a person wth adverse civil
consequences nust be preceded by a
noti ce and opportunity of hearing.
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W have prefaced the disposal of this
appeal by nmaking reference to the above
noted judicial precedents because t he
only | egal | ssue whi ch calls for
determ nati on by t he Di vi si on Bench
S whet her the learned Single Judge
erred in quashing the action t aken by
the appell ant for revising the pay
scale of the respondent and effecting
recovery from his pay on the ground of
violation of rules of natural justice.

A perusal of the record shows that the
respondent joined service as Sales Tax
| nspector on 1.2.1973. In furtherance
of Resolution dated 5.7.1991 passed by
State Governnent, Conmm ssioner of Sales
Tax, Ahnmedabad | ssued order dat ed
7.11.1992 and fixed the respondent's pay
I n the higher scale. After two years and
about nine nonths the State Governnent
vide Resolution dated 16.8.94 anended
the earlier resolution and revised t he

criteria for grant of hi gher gr ade.
As a sequel to the Ilast nentioned
resol ution, Comm ssi oner, Sal es Tax,

passed order dat ed 11.12.95 for re-
fixing the pay of the respondent and
recovery of the alleged excess paid to
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hi m

The respondent challenged the re-fixation
of his pay and consequenti al
Wi t hdr awal of hi gher grade in Speci al
Gvil Application No. 3/ 96 on vari ous
grounds, including the one that the action
t aken by non- applicants (appel I ants
her ei n) Is vitiated due to violation of
the rules of natural justice.

In the reply affidavit on behal f
of the appellants It was not
di sputed that the pay of the respondent
had been re-fixed wthout gi vi ng hi m
notice and opportunity of hearing, but
an attenpt was nade to justify the
| mpugned action on t he basi s of
revi sed policy decision taken by the State
Gover nnent .

The learned Single Judge held that the
action taken by t he conpet ent
authority to re-fix the respondent's
pay was vitiated due to violation of
the rules of nat ur al justice. He,
accordi ngly, gquashed the revised
fixation of +the respondent's pay wth
| iberty to the appellants to pass fresh
order after conplying wth the rules of
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natural justice.

We have heard Shri A.Y.Kogje, |earned
Assi stant Governnent Pleader, and with his
assi stance gone through the records.

Since it is an undisputed position that
before re-fixing the respondent's pay and
ordering recovery of the alleged excess
anount paid to him the appellants did not
give any notice or opportunity of hearing,
we have no hesitation to hold that the
appellants had violated rule of aud
alteram partem and the learned Single
Judge did not comm t any illegality
by quashing order dated 11.12.95.

I n Sayeedur Rehnman's case (Supra), a
sonewhat simlar question was considered
by the Suprene Court in the backdrop of
the fact that the nanagenent of the
school had, after gi Vi ng fi nanci al
benefits to the appellant for the period

during which he remai ned under
suspensi on revi ewed its deci si on
Wi t hout gi vi ng him notice and

opportunity of hearing. Their Lordshi ps
held that even though action taken by
the managenent was purely admnistrative
in nature, the appellant was required



SCA/ 8420/ 2006 20/ 26 JUDGVENT

to be heard before being deprived of
the financial benefits given to him in
pursuance of the earlier decision.

In the present case, it can not be denied
that as a result of grant of hi gher
grade the respondent had acquired t he
right to receive higher enol unent s.
Therefore, no order adversely affecting
his right to be paid salary in the
hi gher grade and/or for recovery of the
anount already paid to him could have
been passed w thout issuing him notice
I ncorporating the basis of the proposed
action and giving him a reasonable
opportunity to put forward his defence.
This having not been done, the | ear ned
Single Judge, in our opinion, rightly
nul lified t he action t aken by t he
appel I ant.

For the reasons stated above, Appeal is
di sm ssed.”

11. 1Recently, the Apex Court has considered the
question of principles of natural justice in case
of Suresh Chandra Nanhorya v. Rajendra Rajak &
Os., reported in 2006 (9) Scale 264. The

rel evant observations are in Para.8 to 11, which
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are quoted as under

“8. Natural justice 1is an inseparable
I ngredi ent of fairness and reasonabl eness.
It is even said that the principles of
nat ur al justice nmust be read into
unoccupied interstices of the statute,
unless there is a clear mandate to the

contrary.

9. In the celebrated case of Cooper .
Wandsworth Board of Wrks, 1963(143) ER
414, the principle was thus stated :

“Even God did not pass a sentence upon
Adam before he was called upon to nake
his defence. “Adanmi, says God, 'where art
thou' has thou not eaten of the tree
wher eof | commanded thee that 'thou should

not eat.”

10. Since then the principle has been
chiselled, honed and refind, enriching its

content. In Millooh v. Aberdeen 1971 (2)
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All ELR 1278, it was stated:
“the right of a man to be heard in his
def ence IS t he nost el enment ary

protection.”

11. Natural justice is the essence of fair
adj udi cation, deeply rooted in tradition
and consci ence, to be ranked as
fundanental. The purpose of follow ng the
principles of natural justice 1is the

prevention of mscarriage of justice.”

12. The facts before this Court 1is not nuch
di sputed between the parties. It is not the case
of the respondent that opportunity was given by
the respondent to the petitioner before passing
adverse order to the petitioner. The respondent-
State Governnment has re-fixed the salary of the
petitioner on the basis of GR Dated 21/12/2005
which itself is contrary to the last part of item
no.4 of the said resolution. However, it is also
necessary to note that Governnent Resolution

dated 09/05/2002, para 2(3) has been cancelled by
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Governnment Resolution dated 21/12/2005 neaning
thereby, that it having prospective effects. So
long para no.2(3) is not cancelled, t he
petitioner is entitled to the benefit of said
para of G R dated 9/5/2002. Therefore, the State
Governnent has illegally inplenmented the GR
dated 21/12/2005 wth retrospectively which
cannot be as petitioner has already accrued his
| egal right in his favour to remain continued in
service up to period 30/9/2006 on the basis of
sanme terns and conditions when he was appointed
by respondent-State Governnent vide order dated
02/ 08/ 2005. Such condition of appointnent on
contractual basis as nentioned in Resolution
dat ed 02/ 08/ 2005 cannot be uni l aterally,
adversely changed by respondent-State Governnent
W t hout giving any opportunity to the petitioner.
The State Governnent is estopped to change terns
and conditions. So, according to ny opinion, the
order which has been chal |l enged before this Court
dated 08/ 02/2006 is contrary to the principles of
natural justice and also on nerits which contrary

to last part of Para.4 of Governnent Resolution
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dated 21/12/2005. The petitioner is entitled to
get the salary as per order dated 19/10/ 2005 as
per earlier GR dated 09/05/2002, as para.2(3)
whi ch has been illegally reduced by way of fresh
re-fixation as per GR dated 21/12/ 2005 which is
contrary to the principles of natural justice and

| ast para of part 4 of GR dated 21/12/2005.

13. In view of this, the contention raised by
| earned A .G P. M.Dabhi is not accepted. The
avernents made in affidavit in reply is also
contrary to the Governnent Resolution dated
21/ 12/ 2005 and IS al so based on
m sunder standi ng/ msinterpreting the Governnent
Resol ution dat ed 21/ 12/ 2005. Ther ef or e,
accordingly the order passed by respondent-State
Governnent on 08/02/2006 1is required to Dbe

guashed and set asi de.

14. In view of the above observation, the order
passed by the respondent-State Governnent dated
08/ 02/ 2006 is hereby quashed and set aside. It is

directed to the respondent-State Governnent to
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continue to pay the salary which has been fixed
by order dated 19/10/2005 based on GAD GR date
9/ 5/ 2002 till 30/ 09/ 2006 and accordingly
what ever benefit available to the petitioner,
sane shall have to be paid by respondent w thout

fail.

15. This Court has nmade clear that now the
petitioner is retiring on being terns over on
30/ 09/ 2006, therefore, question of hearing and
further to pass such order does not require in
light of the fact that petitioner is retiring
t onorrow 30/ 09/ 2006, so no further exercise is
necessary in the interest of justice. This Court
has exam ned the nerits also. So, on nerits, the
petitioner entitled the pay fixation as per order
dated 19/10/2005 based on GR dated 9/5/2002.
Therefore, question of now giving opportunity to

petitioner does not ari se.

16. It is directed to the respondents that
what ever the benefit Is available to the

petitioner because of quashing and setting sided
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the order dated 08/ 02/2006 sane nay be paid
I mredi ately. Considering the fact that the
petitioner is retiring/contractual appointnent is
over on 30/09/2006, t her ef or e, no further
procedure is required to be initiated against the
petitioner and this chapter may considered to be
closed and not required to open it. Rule nade

absol ute. No order as to costs.

(H. K. RATHOD, J.)

(vi pul)



