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IN THE H GH COURT OF GUJARAT AT AHMEDABAD
SPECI AL CI VI L APPLI CATI ON No. 5044 of 1997
For Approval and Signature:

HONOURABLE MR JUSTICE M R SHAH

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgment ?

2 To be referred to the Reporter or not ?

3 VWhet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

5 Whether it is to be circulated to the civil judge

DI NUBHAI 'Y MARATHE - Petitioner(s)
Ver sus
DI RECTOR OF ACCOUNTS AND TREASUREIS & 1 - Respondent (s)

Appear ance :

MR BHAVESH N DAVEfor Petitioner(s) : 1, M5 SHAILI A KAPADI A for
Petitioner(s) : 1,

GOVERNMENT PLEADER for Respondent(s) : 1

NOTI CE SERVED for Respondent(s) : 2,

CORAM : HONOURABLE MR JUSTICE M R SHAH

Date : 30/11/2006
ORAL JUDGMVENT
By way of this petition under Article 226 of the
Constitution of India, the petitioner who has already
retired from services on attaining age of 58 years on 31-
8-1996, has prayed for an appropriate wit, direction

and/or order directing the respondents to treat the
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petitioner as pronoted from the date his junior is
pronoted having regard to his seniority according to the
deened date granted by the District Panchayat, Surat,
Accountant cadre, Goup | i.e. 2-5-1974 and to pay ne al

the Pay & All owances with retrospective effects.

2. It is the case on behalf of the petitioner that by
order dated 12th May 1981, the District Panchayat, Surat
passed an order granting the deened date of 2-5-1974 in
the pay scale of Rs.500-900 of |Internal Auditor,
Accountancy and therefore, his seniority should be fixed
accordingly and he should be treated as pronoted fromthe
date his junior is pronoted. It is submtted that various
representations were nade to consider the order passed by
the DDO, Surat dated 12-5-1981, still the said was not
i npl enent ed/ conpl i ed W th by t he Deput y Director
(Adm ni stration) Accounts and Treasury, State of Gujarat
and therefore, it is requested to grant relief as prayed

for.

3. Petition is opposed by the respondents. An
affidavit-in-reply is also filed on behalf of the
respondents. It is submtted that though the order was

passed by the DDO, Surat, however, it was found that the
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said order was not in accordance with rules and the
controversy has been arisen on account of the fact that
neither the petitioner was pronoted to the post of
Di vi sional Accountant as on 2-5-1974 nor his junior was
pronoted to the post of Divisional Accountant and even
then the District Panchayat (Adm nistration) passed an
order giving deened date of pronotion we.f. 2-5-1974
pursuant to the representation made and only on the
ground that at the relevant tinme, the post of Divisiona
Accountant was vacant. It is submtted that there is no
provi sion under the statutory rules to extend such deened
date and on the contrary well recognized principles of
seniority is to the effect that seniority can be counted
from the date of continuous officiation on a cadre or a
post appointed and/or pronoted after due procedure of
law. It is further submtted that the petitioner was not
pronoted as on 2-5-1974 and at the sanme tine, he has also
not worked on the higher post and therefore, extraneous
consi deration appears to have been given by the District
Panchayat (Adm nistration) dehors the provisions of the
rul es cannot give and/or extend a legal right in favour
of the petitioner. It is further submtted that even the
petitioner has sought inplenentation of the order after a

period of nore than 14 years on the basis of the deened
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date dated 12-5-1981. It is also further submtted that
on the ground of non-joinder of property party and del ay

and |l aches, this petition deserves to be di sm ssed.

4. Heard the |earned advocates appearing on behal f of

the parties.

5. At the outset, it is to be noted that in the
petition of 1997, which has been filed on 14-7-1997 nuch
after the petitioner has retired, the petitioner has
prayed to inplenent the order dated 12-5-1981 i.e. al nost
after a period of 16 years of the said order. He is
claimng to be the deened date and necessary changes in
the seniority and if the prayer is granted, then other
persons are likely to be affected by such a nodification
and those persons are not before this Court. Under the
circunstances, in absence of those persons, who are
likely to be affected, no relief can be granted in favour
of the petitioner. Apart fromthe fact that the petition
is filed belatedly after a period of 16 years of the
i mpugned order, the petitioner has already been retired
in 1996 and the present petition has been filed after a
period of one year ever after his retirenent. Considering

the above, it wll not be proper to reopen everything
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after a period of 25 years. Even prinma facie, it appears
that the order dated 12-5-1981 issued by the DDO granting
deened date is not in consonance wth the relevant
provi sions and the rules and regul ati ons. Though, neither
the petitioner was pronoted we.f. 2-5-1974 nor his
juniors were pronpted and neither the petitioner has been
pronoted to the said post, the deened date has been
granted on the ground that one post was vacant. Though
this Court is conscious of the fact that the order dated
12-5-1981 is not the subject mtter of the present
Special Cvil Application, however, to consider the
prayer of the petitioner after a period of 25 years, the

sane is also relevant factor.

6. For the reasons as stated above, the petition fails
and is accordingly dismssed. No relief can be granted in
favour of the petitioner after a period of 25 years, nore
particul arly, when t he petitioner IS seeki ng
i npl ementation of the order dated 12-5-1981 and the
present petition is filed in 1997 and before that the
petitioner has already retired. Rule discharged. No

costs.

(MR SHAH, J.)
shekhar/ -



