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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No. 5169 of 2004
Wth
Cl VI L APPLI CATI ON NO 2495 OF 2006 IN
SPECI AL CIVIL APPLI CATI ON NO. 5169 OF 2004

For Approval and Signature:
HONOURABLE MR. JUSTI CE DN PATEL

Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

1
2 To be referred to the Reporter or not ?
3

Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

5 Whether it is to be circulated to the civil judge

GRAM VI KAS SEVA TRUST - Petitioner(s)
Ver sus
STATE OF GUJARAT & 3 - Respondent(s)

Appear ance :

MR BP GUPTAfor Petitioner(s) : 1,

M5 ARCHANA RAVAL, A .G P. for Respondent(s) : 1, 3,
MR HS MUNSHAW f or Respondent(s) : 2,

RULE SERVED BY DS for Respondent(s) : 4,

CORAM : HONOURABLE MR. JUSTI CE DN PATEL

Date : 31/03/2006
ORAL JUDGVENT

1. The present petition has been preferred
against the arbitrary action of the Respondent -
Authorities in cancelling the allotnent of the
Wat ershed Project to the petitioner vide order
dated 12.2.2004 (Annexure 'C to the neno of the
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petition).

2. Learned Senior Advocate M. Yatin (Oza
appearing for the petitioner mainly submtted
that the Respondent - Authorities, on the basis
of reconmmendati on (recommendati on of t he
Committee is at Annexure 'B to the neno of the
petition) vide Resolution No.5 of District
Wat ershed Devel opnent Committee dated 2.2.2002,
selected the petitioner for District Witershed
Devel opnent. Considering the experience of the
petitioner, the qualification of the petitioner
and the capacity of the petitioner, t he
petitioner was selected along with eight other
Institutions for the Watershed Project at Tal uka
Radhanpur. It is also submtted by Senior Counsel
for the petitioner that it is the Commttee known
as District Watershed Devel opnent Committee which
I s appointed as per the guidelines issued by the
Centr al Gover nnent , Mnistry of Rur al
Devel opnent, Departnent of Land Resources for
Wat er shed Devel opnent has sel ected the petitioner
along with eight other institutions. There are
nore than ten nenbers of the said Comm ttee which
I ncl udes the Chairman of Respondent No.2 and al so
the Chairman of D strict Panchayat and several

ot her persons. Thus, it was the Commttee which
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Is constituted wunder the guidelines of the
Central Governnent selected the petitioner as per
Annexure 'B' to the nmeno of the petition for
Wat ershed Project at Tal uka Radhanpur. Along with
the petitioner, other eight |Institutions were
also selected. Al were given the work by the
Respondent — Authorities, but the petitioner was
not entrusted any work despite the reconmendati on
by the Commttee as per the guidelines of the
Centr al Gover nnent . The present Project of
Watershed is being 75% funded from the Central
Gover nnent and remaining 25% is from the
contribution of the State Governnent. The said
reconmendati on by t he Commttee IS vi de
Resol ution No.5 of 2.2.2002. Thereafter, for the
reasons best known to the respondents, no work
was alloted and surprisingly in the year 2004, a
|l etter dated 29th January 2004 was received from
Deputy Conservator of Forest, Rural Devel opnent,
State of G@ujarat, Gandhinagar (Annexure 'B' of
the affidavit-in-reply of respondent no.2) to the
effect that two Watershed Projects are taken away
from the petitioner. The allotnment has been
cancelled and they have been given the Qujarat
State Rural Developnent Corporation Limted. It
appears that this decision was based upon sone

report given by the D strict Rural Devel opnent
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Agency, Ahnedabad. It is vehenently submtted by
| earned Senior Advocate M. Oza that no such
report was ever supplied to the petitioner. Wat
Is assessed by the Commttee under the policy of
Central Governnent, cannot be brushed aside by
the private report obtained by the respondent
whi ch was never disclosed to the petitioner til

filing of the petition. Who obtained that report
and what was the reason for obtaining the report,
after the recomendation by the Conmttee, is
also not comng forth on record. The petitioner
I s having experience of doing such type of work.
To that effect, the |earned advocate for the
petitioner has taken this Court as Annexure 'A'.
Consi deri ng this qual i fications of t he
petitioner, petitioner was reconmended by the
Commttee which has been cancelled after a |ong
gap of two years and that too based upon a report
which is never disclosed to the petitioner. Thus,

there is a clear arbitrariness on the part of the

Respondent - Authorities and there is also a
breach of principles of natural justice. The
deci si on, t aken by t he respondents for

cancellation of grant of two Watershed Projects,
Is not based upon any report given by the
Commttee Itself. Even on t oday, t he

recommendation of the Commttee, dated 2.2.2002
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vide Resolution No.5, is wvalid. It 1is also
submtted by the | earned Senior Advocate M. Qza
appearing for the petitioner that the subsequent
policy dated 7.3.2005 which is placed on record
along with the reply filed by the respondent no.2
is not applicable to the petitioner as the
petitioner was alloted Watershed Project in the
year 2002. Thereafter sone private report was
obtained from District Rural Devel opnent Agency,
Ahnedabad and the petitioner's Watershed Project
was cancelled on 29.1.2004 and thereafter, the so
called new policy has cone in operation on 7th
March 2005. It is also submtted that assum ng
W thout admtting that this new policy is
applicable, then also it never oust the claim of
the petitioner as Non- Gover nnent al Agenci es
| ooking to the second paragraph of Point No.5 of
the said policy. On the contrary, as per the
Point No.5 of the policy especially second
paragraph thereof, the private Institutions are
allowed to carry on Watershed Projects, but it
has been made conditional. Thus, even if the new
policy came in force after three years of
allotment of the \Watershed Project to the
petitioner is not totally discard the claim of
the petitioner. It is, therefore, submtted by

the |earned Senior Advocate appearing for the
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petitioner that the inpugned recommendati on dated
12. 2. 2004 deserves to be quashed and set aside
and the order dated 25.2.2002, whereby the
petitioner was conmunicated by the commttee for
the allotnent of the two Watershed Projects at
Tal uka Radhanpur, ought to be inplenented by the

respondents.

3. | have heard the |earned counsel appearing
for the respondent no.2 who have submtted that
the action initiated by the respondent is true,
correct and legal and in consonance wth the
facts of the case. It is submtted that now there
Is a change in policy by the respondents. Only
the Governnental Institutions will be given the
wor k of Watershed Project. Mire over, there is an
adverse report against the petitioner given by
District Rural Devel opnent Agency, Ahnedabad.
This was referred in the letter dated 29t January
2004 (Annexure 'B'" of the affidavit-in-reply
filed by the respondent no.2) and therefore, the
two Projects have been handed over to the Cujarat
State Rural Devel opnment  Corporation Limted,
Pat an. Learned Counsel for the respondent no.2
has also pointed out the new policy dated
7.3.2005 and has relied upon Point No.5 of the

said policy and has pointed out that the first
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priority is to be given to Taluka Panchayat,
thereafter to District Panchayat and thereafter
the Governnent Institutions and if, they are
unable to carry out the Watershed Project then
only the Non-Governnent al Agencies can be
consi dered by the prior perm ssion of the Central
Governnment and therefore, the actions initiated
by the respondents may not be interfered wth by
this Court.

4. | have heard the |earned Counsel appearing
for the respondent no.1 who has submtted that
the actions of the respondents is true and
correct. The sanme is based upon the report
obtained by the Respondent - Authorities. The
cancel l ation of the Project given to the
petitioner is not arbitrary. But now, as per new
policy, the work of Governnent shall be carried
out by the Governnental Agencies and therefore,
the actions initiated by the respondents may not

be interfered wth.

5. Having heard the |earned Counsel of both the
sides and |looking to the facts and circunstances
of the case, | hereby quashed and set aside the
conmmuni cation issued by the respondents dated
12.2.2004 (Annexure 'C to the affidavit-in-reply
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filed by the respondent no.2) mainly for the

foll om ng reason :

(1) As per the guidelines issued by the
Centr al Gover nnent , Mnistry of Rur al
Devel opnment Departnent and Land Resources,
for Watershed Devel opnent (Revised — 2001) as
per Clause 21, there is a Conmittee which is
constituted for the selection of the agencies
for carrying out Watershed Project. The said
Commttee is known as District Wtershed
Devel opmrent Committee. The relevant part

t hereof reads as under

G ause-21 : “To ensure coordination
at di strict | evel , a District
Wat er shed Comm ttee shal | be

constituted under the Chairman, Zilla
Pari shad of DRDA as the case may be.
It shall consist of CEQ PD, ZP/ DRDA
and district level officers of the
| ine departnents associated with the
I mpl ement ati on of Wat er shed
Devel opnent Proj ect s, one
representative of the State Renote
Sensing Centre, one nenber from the

rel evant Resear ch and Tr ai ni ng
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institutions in the district, one NGO
representative, at | east t wo
prom nent wonen workers and one
prom nent social worker. The District
Wat ershed Devel opment Committee w il
advise and assist the ZP/DRDA on
matters, t rai ni ng, communi ty of
organi sation, publicity canpaigns and
such  other Wat ershed  devel opnent
Project in the district. It should
neet at least once in a quarter and

review the progress of the Watershed

Devel opnent Proj ects, assi st I N
resol vi ng managenent and
adm ni strative probl ens, guide in
I npl enent ati on, identify pol i cy

I ssues, If any, for reference to the
State CGovernnent / Governnent of

| ndi a.”

The said Commttee includes the Chairman
of respondent no.2. The Conmmttee resolved
dated 2.2.2003 Resolution No.5 (Annexure 'B
to the nmeno of the petition) whereby several
agencies were selected for carried out
Wat ershed Project at different Talukas. One

of them is present petitioner. As per this
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Resolution by the Commttee, petitioner has
been entrusted two Watershed Projects at
Tal uka Radhanpur. This Commttee is working
even on today. The Conmttee has not been

di ssolved by any of the Resolutions. Even as

per new policy, even on today, Non-
Gover nnent al Agencies are eligible for
carrying out Watershed Projects. It is not

the case of the respondents that Non-
Governnental Agencies are disqualified. The

said Resolution is also valid even on today.

(1) Despite this Resolution of the early
part of Year-2002, for the reasons best known
to the respondents, no work was given to the
petitioner wher eas r est of the eight
I nstitutions which were selected by the very
sane Commttee through the very sane

Resol ution were already entrusted the work.

(rii) For sone unknown reasons, t he
respondent tried to cone out from this
Resol ution  of the Commttee which S
constituted under the guidelines given by the
Central Governnment and has tried to obtain
privately sone report. Wat was the need of

getting such report is not comng forth on
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record by the respondent, after getting the
Resol ution being passed by the Conmmttee.
Secretly obtained report is relied upon by
the respondents, never before the copy
whereof was given to the petitioner till
filing of the petition. On the basis of such
secret report, the evaluation made by the
Commttee is, so diluted, that what s
awarded by the Commttee viz., the two
Wat ershed Projects have been taken away vide
| etter dated 29.1.2004 (Annexure 'B" to the
affidavit-in-reply filed by the respondent
no.2). It appears fromthe facts of the case
that this privately obtained report played a
pivotal role and has given birth to the
present petition. Prinma facie, the action of
the respondent is bad in |aw and viol ative of
principles of natural justice and therefore,
Is arbitrary. Equality and arbitrariness are
sworn enemes of each other. If equality is
present, arbitrariness ought to be absent and
when arbitrariness is present, equality wl|l
be absent. In the facts of the present case,
this comruni cation dated 29.1.2004 witten by
Deputy Conser vat or of For est, Rur al
Devel opnent, State of Q@ujarat, Gandhinagar

(Annexure 'B' to the affidavit-in-reply of
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respondent no.2) is violative of principles
of natural justice and is arbitrary and
therefore, violative of Article 14 of the
Constitution of India. If such decision is
allowed, it wll lead to a pick and choose
nmethod. In the facts of the present case, the
rest of the eight Agencies selected by the
Commttee (which is constituted under the
Central Governnent Policy) has been alloted
the work  whereas petitioner has been
excluded. The result of arbitrariness 1is

al ways the discrimnation.

(iv) Learned Counsel appearing for the
respondents viz., for the respondent no.1 as
wel | as for the respondent no.2 have
vehenently relied upon the new policy which
Is latest in point of tinme i.e. Resolution
dated 7.3.2005 and brought to the notice of
this Court from Clause No.5 that the
petitioner has last priority whereas first
priority of grant of wrk of Wtershed
Project is to Taluka Panchayat then to
District Panchayat t hen to Gover nnent
Institutions and if they are unable to do the
work or if they are not willing to do the

wor kK t hen only t he Non- Gover nnent al
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Institutions can be given the work by getting
prior permssion of the Central Governnent.
This Court is not accepting this argunent
mainly for the reasons that always the Court
I s considering the grievance as prevailing on
the date on which the dispute has arisen. The
petitioner is ventilating the grievance
against the arbitrary decision taken by the
Authorities vide letter dated 12.2.2004 and
arbitrary decision taken by r espondent
authority vide letter dated 29.1.2004 on the
basis of privately obtained report. Wat is
assessed and evaluated by the Commttee vide
Its Resolution No.5 dated 2.2.2002 has been
brushed aside and that not only the Projects
have been taken away but attaches stigma to
the petitioner's Institution. Before arriving
at such a conclusion, the petitioner ought to
have been heard and the bare m ninum
requirement is to supply the copy of such
report to the petitioner. Thus, from both the
angles that is for want of hearing and for
want of supply of the docunents on which
reliance is placed by the respondent for
canceling the Watershed Project entrusted to
the petitioner the decision taken by
respondents vide their letter dated 12.2.2004
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deserves to be quashed and set aside. The new
Resol utions and new policy are after three
years of the allotnment by the Commttee. The
date of Resolution of the Conmttee is
2.2.2002. The letters witten by t he
respondents are dated 29.1.2004, 12.2.2004
and 15.3.2004 (Annexure 'B', 'C and 'D to
the affidavit-in-reply of the respondent
no.2). These letters were never witten after
reading the new policy dated 7.3.2005 (which
was never in existence and could not have
been relied upon obviously). Therefore, the
argunents of the | eaned Counsel appearing for
the petitioner that the decision taken in the
year 2004 is valid on the basis of the new

policy is not accepted by this Court.

6. As a cunulative effect of the aforesaid facts
and reasons, the communication dated 12.2.2004 is
her eby quashed and set aside. The cancell ation of
the Watershed Projects as referred to in letters
dat ed 29. 1. 2004, 12. 2. 2004 and 15. 3. 2004
(Annexure 'B', 'C and 'D to the affidavit-in-
reply of the respondent no.2) are also hereby
guashed and set aside. | hereby direct the
Respondent No.1l to decide the grant of work of

two Watershed Projects at Taluka Radhanpur in
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light of the aforesaid observations, wthin a
period of six weeks fromthe date of the receipt
of Wit by this Court.

7. In view of the aforesaid order, G vil
Application No.2495 of 2006 in Special GCvil
Application No.5169 of 2004 does not survive and

hence the sane is al so di sposed of.

8. Rule is nade absolute to the aforesaid

extent. Direct service is permtted.

[D.N. PATEL, J.]
#Dave



