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ORAL JUDGMVENT

1. By way of this petition under Article 226 of the
Constitution of India, the petitioner — trust through its
Adm ni strative Oficer running/establishing self-financed

pharmacy college has prayed for an appropriate wit,
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direction and/or order quashing and setting aside
comuni cation dated 15-12-2005 of the Gujarat University
refusing to enroll the first year B.Pharm students
admtted by the petitioner for the academ c year 2005-06.
The petitioner has also prayed for order conmmandi ng the
respondent university to enroll the students granted

adm ssion in the petitioner's coll ege.

2. The facts stated in the present Special GCivi
Application are as under:

The petitioner is a trust under the Bonbay Public
Charitable Trust Act, 1956. In the year 2000-01, it
established the “Prashant & Mttal Kansara Pharnacy
Col | ege” after obtaining due approval from the Al CTE and
affiliation from the Gujarat University. The Gujarat
University did not continue the affiliation during the
year 2003-04 and 2004-05 for various nmal-practices and
irregularities. The petitioner contested the said
decision by filing wit petition before this court, which
came to be disnmi ssed. Letters Patent Appeal filed against
the said decision also cane to be rejected. The students
pursuing their studies in the college were accomobdated
in other colleges. The petitioner thereafter rectified

its deficiencies and applied to the University for
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granting affiliation for the year 2005-06. After due
verification, the Qujarat University granted affiliation
to the petitioner college for the year 2003 to 2006 vide
its conmunication dated 10-3-2005. The petitioner
thereafter applied to the AICTE for approval for granting
adm ssi ons against 60 seats for the year 2005-06 and the
Al CTE granted approval /recognition by order dated 28-10-
2005. That the admissions in the Government Quota in the
self financed colleges are granted by the respondent No.2
conmttee i.e. Joint Adm ssion Conmittee for professional
courses (technical) (hereinafter referred to as the “JAC
PC’). That imedi ately upon receipt of the conmunication
from the AICTE dated 28-10-2005, the petitioner trust
addressed a comunication on the sane date to the
respondent No.2 conmittee i.e. JACPC informng it
regarding the approval granted by the AICTE and
requesting it to allot the students against the
Government Quota seats. The petitioner made inquiry wth
other self financed affiliated colleges of the Qujarat
University as well as other Universities regarding the
adm ssion procedure being permtted by the Commttee and
the petitioner was informed that the Committee had
addressed a communication dated 19-10-2005 to them

informng themto grant adm ssion in the vacant seats by
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inviting application by public advertisenent and on the
basis of inter se merits of the applicant students. The
petitioner thereupon addressed another comunication on
29-10-2005 again requesting the Conmttee to allot the
students and the petitioner even undertook to grant the
adm ssions on the basis of the list provided by the
Commttee i.e. JAC-PC. The petitioner further inforned
that if operating the nerit list was not possible, it
woul d undertake the adm ssions as permtted to other
colleges and in accordance wth the rules of the
Government of Qujarat. The petitioner did not receive any
response from the JAC-PC and the petitioner thereupon
addressed another letter dated 31-10-2005 informng the
Committee that in absence of any guidelines being issued
by it, the petitioner would proceed to grant adm ssions
in the manner permtted by the Commttee to other
Engi neering and Pharmacy colleges. That thereafter, the
petitioner received the comunication dated 14-11-2005
addressed by the JACPC inter alia informng the
petitioner that since the reshuffling procedure was over
before the permssion was received from the AICTE, no
adm ssions were granted in the petitioner college.
Petitioner was further inforned that the letter dated 19-

10- 2005 was not applicable to the petitioner college and
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any adm ssion granted by the petitioner would be at its
own risk and cost. The petitioner granted adm ssions to
60 students in accordance with the procedure prescribed
by the Conmittee against the 60 seats in its college and
the said students who were granted adm ssions, have
commenced their education in the petitioner college. It
is further submtted by the petitioner that it had
obtained from the University affiliation for the year
2005-06 from the Gujarat University as well as approva
fromthe AICTE for granting admi ssions in the year 2005-
06. Accordingly, it submtted the list of the students
along with the enrollnment formand enrollnent fees to the
respondent University vide its letter dated 6-12-2005 and
the petitioner managenent noticed the conmuni cation dated
15-12- 2005 addressed by the respondent University inter
alia conveying its decision not to grant enrollnent to
the students granted admi ssion in the petitioner college
since no adm ssions were granted by the JAC PC. Being
aggrieved by and dissatisfied with sanme, the petitioner
has preferred the present Special G vil Application under
Article 226 of the Constitution of India for the

aforesaid reliefs.

3. Shri  ND Nanavati, |earned senior advocate appears
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wth Shri Mtul Shelat, I|earned advocate appearing on
behal f of the petitioner has vehenently subnmtted that
once the institution run by the petitioner trust has been
granted affiliation for the year 2005-06 from the Gujarat
University and that an approval from the AICTE for
granting adm ssion in the year 2005-06 and when various
representations were nmade by the petitioner to the JAC PC
to allot the students and having failed to receive any
communi cation from the JAC-PC and/or there being no
response from the JAC-PC, the petitioner trust -
institution granted adm ssion to the students before 6-
11-2005 as per the nerits and therefore, it is not open
for the respondents, nore particularly, respondent No.1
not to enroll the said students only on the basis of the
comunication of the JAC-PC dated 14-11-2005, nore
particularly, there was no direction from the JAGPC to
the Gujarat University. It is also further submtted that
the University has msread the letter dated 14-11-2005
addressed by the JAC-PC. It is also further submtted by
him that for the purpose of granting enrollnent, the
relevant factors to be considered are (1) Wether the
college is affiliated, (2) Wether the coll ege possesses
the approval of the AICTE and (3) Wuether the students

admtted possess the requisite eligibility. It is
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submtted that as all the above requirenents are duly
satisfied, the action of the University in refusing to
enroll the students is arbitrary and violative of Article
14 of the Constitution of India. It is further submtted
that the students of other colleges, who were granted
adm ssi on by t he respective col | eges after t he
reshuffling process was over have been enrolled by the
University. It is also further subnmitted that even sone
students having approximately 36% of marks, are granted
adm ssion by the other colleges and/or by the JAC PC and
therefore, it is requested to allow the present Speci al
Cvil Application. It 1is asserted on behalf of the
petitioner that the students admtted possess the
requisite eligibility. It is further submtted that if
the students adnmitted by the petitioner in the first year
B. Pharm are not enrolled by the University, then those
students are likely to |oose their one year as they wll
not be permtted to appear in the ensuing exam nation to
be commenced from 1st June, 2006 and therefore, looking to
the interest of the students, it is requested to allow
the present Special Cvil Application and direct the
respondent University to enroll those students and permt
them to appear in the ensuing exam nation of the first

year B. Pharm
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4. Shri  Dipak Shukla, ||earned advocate for M VD
Nanavati, |earned advocate appears on behalf of the
respondent University and an affidavit in reply is also
filed on behalf of the respondent University. It 1is
submtted that considering the comunication dated 14-11-
2005 of the JAC-PC by which the adm ssion granted by the
petitioner trust in the institution in the first year
B. Pharm has not been approved by the JACGPC, the
University is justified in refusing to enroll those
students. It is also further submtted that the decision
has been taken by the University on receipt of a letter
received by the University from the JAC-PC dated 14-11-
2005, according to which the Conmittee had not granted
any admi ssion to the students admitted by the petitioner
coll ege nor had given the consent for admtting students
directly by the petitioner <college. It is further
submtted that the entire process relating to adm ssion
to first year Engineering Degree and D ploma are carried
out by the JAC-PC and the University follows the rules
for adm ssion to first year course of Engi neering Degree
and Pharnmacy Degree and Di ploma after 12th Science Stream
2005-06. It is also further submtted in the reply that

the petitioner college has enrolled the students directly
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W t hout getting approval of JAC-PC and therefore, it is

request ed to di sm ss t he pr esent Speci al G vil
Appl i cati on.
5. The present petition is also opposed by respondent

No.2 — JAC-PC (technical), Ahnedabad and an affidavit-in-
reply is also filed on behalf of respondent No.2. It is
submitted in the reply that the Gujarat University had
not continued the affiliation of the petitioner
institution during the year 2003-04 and 2004-05 and the
said decision has confirmed upto LPA by this court
looking to the large scale irregularities commtted by
the petitioner trust. It is further submtted that
because of the irregularities habitually commtted by the
petitioner trust, the students studying in the petitioner
college had to be transferred and accommodated in other
colleges. It is further submtted that the respondent
No. 2 canme to know about the communication dated 10-3-2005
addressed to the petitioner by the University granting
the affiliation for the year 2003 to 2006 only when a
copy thereof is annexed to this petition and the
r espondent No.2 has yet not received the said
comuni cation finally from the University till date. It

is further submtted that nornmally the university's
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affiliation is a subsequent event to AICTE. However, in
the present case, the University's affiliation is prior
to the approval by the AICTE for the year 2005-06. It is
further submtted that as per the petitioner, they
pursued its application with the University on 10-3-2005
and renoved all the deficiencies that neans they renoved
the deficiencies on the table and got affiliation of the
university on the sane date i.e. on 10-3-2005.

It is further submtted that the adm ssion to the
Government Quota in self financed colleges is granted by
the Commttee by virtue of the adm ssion rules franmed by
the education departnent. On 28-10-2005, the petitioner
addressed a letter enclosing therewwth a copy of the
Gujarat University affiliation and Al CTE approval dated
28-10- 2005 and asked the JAC-PC to grant admission to the
Government Quota seats imediately. It is further
subm tted by respondent No.2 that it is worth noting that
the petitioner approached Al CTE on 28-10-2005 and got the
approval from AICTE on 28-10-2005 itself and approached
respondent No.2 also on 28-10-2005 itself. It is further
submtted that even as per the condition of AICTE, sone
conditions are required to be followed which are (1) the
institution must appoint faculty nenbers as per AlICTE

norns with pay scales as prescribed by AICTE (2) all the
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requi red Laboratories/ Machineries/Equipnent as per the
approved syllabi of the affiliating university must be
oper at i onal before rmaking adm ssion and that t he
respondent Conmittee is not infornmed of the affiliation
of the petitioner institute after the approval dated 28-
10- 2005 from AICTE by the University after conpleting the
process as contenplated in the AICTE approval. It is
further submtted that the petitioner sent various
comuni cations without giving any sufficient tinme and/or
giving only one or tw days time, and started granting
adm ssion on its own wthout waiting for any decision of
respondent No.2 - JAC-PC. It is further submtted that
adm ssion process for the JAC-PC for the academ c year
2005-06 cane to an end on 18-10-2005 and on 19-10-2005,
the JAC-PC had communicated all the colleges in which
residual seats under the state Quota were renai ned vacant
to fill the residual seats under the State Quota at their
end by notifying the sane in the newspapers and on the
basis of the inter se nerits of the application received
by the institutions in response to said advertisenent. It
is further submitted that the JAC-PC has not sent the
said conmunication to the petitioner institution, nor it
was made applicable to the petitioner institution, as it

was not in the admssion |ist of colleges from
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comencenent to closure of adm ssion process for the
academ c year 2005-06. It is further submitted that by
comuni cati on dat ed 14-11- 2005, t he petitioner
institution was informed not to grant any adm ssion and
if any adm ssion is given, it wll be at its own cost and
risk. It is further submtted that the petitioner had
gi ven advertisenent in the newspaper only for filling the
managenment Quota seats and not seats of state Quota and
filling of 75% state Quota by the institution is illega
and against the law. It is further submtted that even as
per the rules and since the approval by AICTE was
received on 28-10-2005 i.e. after 10 days of closure of
adm ssion process for the academc year, 2005-06, the
petitioner institution <could not be considered for
granting adm ssion wunder state Quota. It is further
submtted that as per admission Rule 3, seats sanctioned
by the respective Councils wupto 3 days before the
comrencenent of counseling including reshuffling was
required to be considered, for granting admi ssion. It is
further submtted that the act of the petitioner in
granting admission to the students is dehors the rules
and regulations nade by the Government and the proper
procedure is also not followed by the petitioner i.e. not

observed common nerits even in nmanagenent Quot a.
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Petitioner is not authorized to grant 100% adm ssion and
the petitioner and the petitioner has also not followed
the eligibility criteria and sonme of the adm ssions are
given by following the criteria of mninmm 40% marks for
degree Pharmacy Course and |less neritorious students are
admtted w thout observing any common nerit list. It is
further submtted that there is no transparency seens in
the adm ssion granted by the petitioner as are violative
of Governnment Rules, Regulations and Cuidelines issued
from time to time and therefore, it is requested to

di sm ss the present Special Cvil Application.

6. In the reply, Shri Shel at | earned advocate
appearing on behalf of the petitioner relying upon the
addi ti onal affidavit-in-reply, has subm tted t hat
pur suant to the approval granted by Al CTE, t he
adverti senment was published inviting applications against
the Managenent Quota seats and on the basis of the
application received wupto 3-11-2005, adm ssions were
granted against the seats in the Managenent Quota on 4th
and 5th Novenber, 2005. It is further submtted that since
no response was received from the Joint Adm ssion
Committee nor any students were alloted by it against the

Government Quota seats and certain seats had renuained
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vacant in the managenent Quota on account of non-joining
of the students concerned, another advertisenment was
published on 7-11-2005 inviting applications against
the remmining seats and on the basis of the applications
recei ved, adm ssions were granted against the remaining
seats on 11-11-2005 and 12-11-2005. It is further
submtted that out of the aforesaid adm ssions, so
granted, 8 students had cancelled their adm ssion and
have left the course and the said seats are |ying vacant.
It is further submtted that the students granted
adm ssions have undergone the course in the first year
and the students studied in Diwali vacation also and all
the students are eligible for being enrolled by the
University. It is further submtted by Shri Shelat that
at least, those students, who have fulfilled all the
eligibility criteria as per the adm ssion rules may be

permtted to appear in the ensuing exam nation and their

case nmay be <considered as they are all bona fide
st udents.
7. Heard the |earned advocates appearing for the
parties.

8. It is required to be noted that the adm ssions to
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first year Engineering Degree and Diploma Pharnmacy are
required to be granted as per the rules for adn ssion
after Standard 12th Science Stream The relevant rules are
as under:

Rul e- 2: ADM SSI ON WORK:

The entire work relating to adm ssions to above
nmentioned courses wll be carried out by the
Joint Admssion Commttee for Professional
Courses (Technical) (hereinafter referred to as
JAC-PC in these rules) re-constituted vide
Resol uti on No. PVS-102003-639-S dated 2-5-2005
of the Education Departnent, Government of
Quj ar at .

Rul e — 3: SEATS AVAI LABLE FOR ADM SSI ON\:

(a) Admi ssion to sanctioned seats in Governnent and
Grant-in-Aid Institutes for Degree Engineering
and Degree/ D pl oma Phar nacy, and

(b) 75% State Quota  seats in Sel f - Fi nanced
Institutes; in accordance w th approved i ntakes
for this academ c year 2005-06 for the above
courses, will be done by JAC- PC

(c) On 25% managenent Quota seats in Self-Fi nanced
Institutes, admi ssion will be given as per the
followi ng rules: -

(1) Admssion will be given to the students
appearing in the nerit list prepared by
t he JAC- PC.

(2) Fee fixed by the Fee Commttee from tine
totime, will only be collected.

(3) Candidates of GQujarat origin but staying
out si de Quj ar at State and For ei gn

Countries (NRG NRI) and having eligibility
for admi ssion as per Rule-4 and Rule-5(1)
will be given admssion. Rule-3(1) wll
not be applicable to such students.

However, seats sanctioned by the respective
Councils up-to 3 days before the comencenent
of counseling wll also be considered for
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granting adm ssi on.

Rul e- 4:

4.1

ELIGBILITY CRITERIA

Candi dates should have passed Standard
12(10+2 pattern) Sci ence Stream  or

equi val ent exam nation (hereinafter

referred to as qualifying exam nation) from
a recognized school of below nentioned
exam nation boar d with Mat hemat i cs,

Physics, Chemistry and Biology/in absence
of biology any of its optional subject:-

(a) Qujarat Secondary and Higher Secondary

Educati on Board Exam nati on.

(b) Schools located in the State of Gujarat

and recognized by the Central Board of
Educati on, New Del hi .

(c) Schools located in the State of Gujarat

and recognized by the Council of Indian
School Certificate Exam nati ons, New
Del hi .

(d) The Children of CGujarat origin officers/

4.2

4.3

staff working in Central or other State
Government, Mlitary or other State/
Central Government run Board/ Corporation,
who have passed Standard — 12 exam nation
from the Exam nation Board of respective
State or passed the exam nations from
simlar schools l|located in other states
as per Rule-4:1 (b)) and (c). Such
candidates will be included in the first
merit list shown at Rul e-12.

Candi dat es who have passed t he
suppl enentary exam nation being conducted
by Cujarat Secondary and Hi gher Secondary

Education Board will not be eligible for
adm ssion in the sane acadenmc year of
passi ng such examination, but it wll be
considered eligible in the next academc
year.

The candidate should not have secured
adm ssion in any course in Cujarat State,
in any year previously, through this
Central Adm ssion Comm ttee.
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Rul e 5: M N MUM MARKS FOR ADM SSI ON

Sr.

5.1 The candidate should have secured ni ni num

marks as under in theory papers of
qualifying exam nation nentioned under
Rul e- 4.
No. Cat egory of Students M ni mum
Mar ks
Schedul ed  Castes, Schedul ed
Tri bes and Socially &
1 Educational | y Backward C ass 40. 00%
Un- Reserved (Open) and O her
2 Cat egori es 45. 00%

Rul e-11: MERI T MARKS:

Merit marks of the students who have
applied to the JAC-PC for admssion, in the
prescri bed appl i cation form Wi thin t he

prescribed tinme limt, and are eligible for
adm ssion as per rules, wll be decided as
under: -

At first instant, out of 450 marks in
theory of subjects as per rule 4.1 in case of
students passed from CGujarat Board and out of
310 marks in theory subjects as per rule 4.1 in
case of students passed from Central Board.

Rul e-12: MERI T LI ST:

12.1 Admission will be given to the candi dates
who have passed in all subjects (excluding
grace {Condonation} marks) in Standard
12(Science Stream) exam nation, as per
merit order. | f seats remain vacant
adm ssion will be given to candi dates who
passed with grace {Condonation} narks, as
per nerit order.

12.2 Two separate nerit list will be published
by Joi nt Adm ssi on Comm ttee for
Prof essional Courses, out of which the
first merit list will be prepared for the

students of G@ujarat Secondary and Hi gher
Secondary Education Board and the second
merit list wll be prepared for the
students of other Boards. Merit list of
Reserved Category candidates of both the
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Boards will also be prepared separately.
12.3 The following criteria in sequence, if and
where required, Wil | be applied for

deciding nmerit order in case of students

havi ng equal nerit marks:

(1) Total marks in theory of Mathematics
and Bi ol ogy/ ot her allied optional

subj ect .

(2) Marks in English subjects.

(3) Total marks in all subjects (wth
practical).

(4) Total marks of 10th Standard.

12.4 Merit |ists w th detail ed adm ssi on
program wi || be displayed at the office of
t he Joi nt Adm ssi on Commi tt ee f or

Prof essi onal Courses, and at the possible
Col l eges as nentioned in appendi x-A. The
same details will also be put on the web-
site.

Thus, as per rule 2, the entire work relating to
adm ssions to the first year Degree and D pl oma Pharnmacy
was to be carried out by JAC-PC (technical). As per rule
3, admi ssion to sanctioned seats in Governnent and G ant-
i n-Aid Institutes for Degr ee Engi neeri ng and
Degree/ Di pl oma Pharmacy and 75% State Quota seats in
Self-Financed Institutes; 1in accordance wth approved
i ntakes for the academ c year 2005-06, was to be done by
JAC-PC and on 25% of nanagenent Quota seats in self
financed institutes adm ssions were required to be given
to the students appearing in the nerit list prepared by

the JAC-PC. As per rule 3, seats sanctioned by the

respective Councils up-to 3 days before the commencenent



SCA/ 14/ 2006 19/ 31 JUDGVENT

of counseling, were required to be considered for
granting admission. In the present case, the adm ssion
counseling for the academ c year 2005-06 started on 6-7-
2005 and was continued upto 4-8-2005. Thus, for the
pur pose of adm ssion to the first year Degree and Di pl oma
Pharmacy, only those seats sanctioned by the Council upto
3 days before 6-7-2005 i.e. upto 3 days before the
commencenent of counseling was required to be considered.
Adm ttedly, there was no such approval by AICTE upto even
6-7-2005 i.e. the date on which the counseling conmenced
and the AICTE granted the approval only on 28-10-2005

therefore, as such the adm ssions to first year Degree
and Di pl oma Pharmacy in the petitioner institution on the
basis of the recognition/approval granted on 28-10-2005,
was not required to be considered by respondent No.2 as

per rule 3.

9. At this stage, it is also required to be noted that
as per the affidavit-in-reply of respondent No.2 and
which is not denied by the petitioner that the petitioner
approached the AICTE for approval on 28-10-2005, the
Al CTE granted the conditional approval and/or extension
of approval to the petitioner for the year 2005-06 on 28-

10- 2005 and on the very date, the petitioner approached
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respondent No.2. It is also required to be noted that

even the said approval is subject to fulfilling the

certain conditions inposed at Annexure A to the
communi cation dated 28-10-2005 |atest by Novenber end,

2005. The specific conditions attached to the said

approval dated 28-10-2005 reads as under:

1. The Institution nust appoint faculty nenbers as per
Al CTE nornms with pay scal es as prescribed by AlICTE.

2. Al the required Laboratories/ Machineries/Equipnment as
per the approved syllabi of the affiliating university
nmust be operational before nmaki ng adm ssion.

Nothing is on record to even suggest that the said
conditions are fulfilled. That the Gujarat University did
not continue the affiliation during the year 2003-04 and
2004-05 for so many irregularities and deficiencies and
the said decision was challenged by the petitioner before
this court by way of Special Cvil Application which cane
to be dismssed and against which the ©petitioner
preferred Letters Patent Appeal, which also cane to be
di sm ssed and due to the intervention of this court and
taking a liberal view, the students were accommbdated in
other colleges. It is required to be noted that the
petitioner appr oached t he Quj ar at Uni versity for

affiliation on 10-3-2005 and it is the case of the
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petitioner that they have renoved all the deficiencies
and on that very day i.e. on 10-3-2005 itself, the
Gujarat University granted the affiliation for the period
bet ween 15-3-2003 to 14-6-2006. It is required to be
noted that when earlier the affiliation was w thdraw for
the academ c year 2003-04 and 2004-05 and the sane was
confirmed by the Division Bench of this court, how the
Gujarat University could have granted the affiliation
retrospectively by comunication dated 10-3-2005 i.e. for
the period 15t June, 2003 onwards and at |east for the
academ c year 2003-04 and 2004-05, nore particularly, the
cancel lation of the affiliation for the aforesaid was

confirmed by this court upto Letters Patent.

10. It is the contention on behalf of the petitioner
that they have requested respondent No.2 Commttee to
allot the students by various comunications and they
have failed to get any response from respondent No. 2,
therefore, they have started granting admssion in the
first year Degree and Diploma Pharmacy and according to
the petitioner, the sane is granted on nerits and all the
students are eligible for getting adm ssion in the first
year Degree and Diploma Pharnacy. Ther ef or e, to

appreciate the aforesaid subm ssion, the chronology of
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events is required to be considered. On 28-10-2005, AICTE
granted conditional approval of 60 students. The
petitioner approached the JAC-PC for allotnment of
students on 28-10-2005 itself and requested to allot the
students of GCovernment Quota seats. Wthout giving any
sufficient time, again on 29-10-2005, the petitioner -
trust communicated to the Chairman, JAC PC and requested
to allot the students and the petitioner informed the
JAC-PC that if the students are not alloted and/or if the
above process is not possible, they would grant adm ssion
as prescribed by the Joint Adm ssion Conmttee addressed
to other self financed colleges read with the rules
prescribed by the Governnent of GQuarat. It is also
required to be noted at this stage that the petitioner
gave advertisenent in local newspapers for filling
Managenment Quota seats on 29-10-2005 and 31-10-2005 and
lastly on 2-11-2005 and started granting adm ssions and
on going through the relevant records with regard to
adm ssion, which is produced by the |earned advocate
appearing on behalf of the petitioner and on being asked
by the court, it appears that the adm ssions are given
bet ween 5-11-2005 and 12-11-2005. How the adm ssions are
given and to whom the adm ssions are given and whether

they were eligible for admssion in the first year
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B. Phar m and/ or whether they were neritorious or not, wll
be dealt with by this court hereinafter. Again on the
next date i.e. on 31-10-2005, the petitioner infornmed the
Chai rman, JAC-PC that they wll grant adm ssion and
thereafter on 14-11-2005, the JAGC-PC infornmed the
petitioner that the said institute has not been included
in the adm ssion programme for the academ c year 2005-06
as the institute has received approval from the AlICTE
only on 28-10-2005 i.e. after conpletion of adm ssion
process including reshuffling by the Committee for the
academ c year 2005-06 and hence, the Commttee has not
granted any adm ssions to the students in the petitioner
— institute nor has given the consent for admtting
students directly by the institute. The petitioner also
cane to be inforned that the Commttee's letter dated 19-
10- 2005 addressed to other self financed colleges is not
applicable to the petitioner institute as the sane is
addressed only to those institutes in which seats had
remai ned vacant after granting adm ssion by the Commttee
on State Quota. Thus, from the above, it appears that
wi thout giving any sufficient time to the JACPC to
respond to the comunication dated 29-10-2005 and 31-10-
2005, t he petitioner Institute started granting

adm ssions and it is required to be noted that as per the
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rules for admssion in the first year Degree/Diploma in
Phar macy, 75% seats in the self financed institutes were
required to be filled in by JACGPC by way of Governnent
Quota seats and 25% only by the Managenent. Thus, at the
nost, 25% of the seats could have been filled in by the
petitioner Managenent instead of that the petitioner
started granting adm ssion and in fact granted adm ssion
on 100% seats i.e. Government Quota seats as well as
Managenent Quota seats. Ther ef or e, even ot herw se
granting of adm ssion to the students in Governnent Quota

seats (75% is contrary to the Rules for adm ssion

11. It is the contention on behalf of the petitioner that
university relied upon conmunication dated 14.11.2005 of
the JAC-PC while denying the enrollnment to the students
of the petitioner institute and relying wupon the
affidavit-in-reply on behal f of JAC- PC, nor e
particularly, para-13 of the reply that there was no
direction by the Commttee to the wuniversity for not
enrolling any students and therefore, it is sought to be
subm tted t hat r espondent no. 1 Uni versity has
m sinterpreted the comrunication dated 14.11.2005. It is
required to be noted that it is not the case of the

University that, there was any direction by the JAGPC to
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the University not to enroll the students, what is sought
to be subnmtted on behalf of respondent no.1 University
is that in view of the conmmunication dated 14.11.2005 by
whi ch the JAC-PC has not approved the adm ssion granted
by the petitioner institute and/or never granted the
consent for admtting the students by the petitioner
institute, the enrollnment is denied. It is also required
to be noted at this stage that the petitioner institute
has never chall enged the conmunication dated 14.11.2005.
Wen the JAC-PC has conmunicated that they have not
granted approval to the admssions granted by the
petitioner institute and/or they have never given consent
to the petitioner institute to grant adm ssion and when a
deci sion has been taken by the university not to enroll
t hose students 3whose adm ssions are not approved by the
JAC-PC, it cannot be said that there is any illegality
commtted by the university. Admttedly, the adm ssions
granted by the petitioner institute has not been approved

by JAGC-PC, which is nust as per the rules for adm ssion.

12. Still with a view to verify and satisfy the
conscious of this Court whether students who are admtted
by the petitioner institute, were eligible for granting

adm ssion in the first year B.Pharm and/or petitioner
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institute has followed the requisite criteria for
adm ssion and/or the same were neritorious, this Court
called upon the petitioner to produce relevant records
with regard to admission i.e. admission forns inclusive
of mark sheets of the respective students etc. It is
required to be noted that along wth the additional
affidavit on behalf of the petitioner trust, t he
petitioner trust has produced the |list of students
admtted in academ c year 2005-06 which is at Page-99,
wherein nanes of 52 students are nentioned. It is also
required to be noted at this stage that the petitioner
had sent the |list of 60 students to the GQujarat
University for enrol | nent vide conmmunication dated
06. 12. 2005 and the list of those students is at page-31
and on going through the sanme, sone of the nanmes did not
tally with the nanmes nentioned in the |ist produced by
the petitioner of the students, admtted in the academ c
year 2005-06. On going through the relevant records and
the admssion fornms submtted by the petitioner wth
regard to the respective students along with the mark-
sheets of standard 12, it is observed that many of the
students have passed standard 12 exami nation in 2n or 3rd
trial and that too with grace marks. As per rule-12 of

the Rules for adm ssion, admssion was required to be
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given to the candi dates who have passed in all subjects
(excluding grace {condonation} marks) in standard 12
(science stream exanm nation as per the nerit order and,
if seats remain vacant, then and then only the adm ssions
were to be given to the candidates who have passed with
grace {condonation} as per nerit order. Nothing is on
record that the adm ssions are given to those students
who have passed with grace marks only after it was found
that there were vacant seats and the candi dates, who have
passed in all subjects excluding grace nmarks were not
available. In one case it is also found by this Court
that a candidate nanmed WMarathe Mikesh D. is granted
adm ssion who has passed standard 12 examnation from
Mahar ashtra Board and as per the rules for adm ssion only
those students who have passed standard 12 exam nation
from Gujarat Secondary Education Board and/or from the
CBSC, were eligible for admssion (See Rule-4). Thus,
even the said student who is admtted, was not even
eligible for admssion in the first year B.Pharm apart
fromthe fact that many of the students have passed in 2nd
or 39 trial with grace marks, it is also found by this
Court on verification of the mark-sheets that even npst
of them were having the marks | ess than m ni num required.

Following are the particulars and few exanples of the
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students to appreciate how and to whom the adm ssions are

given by the petitioner — institute.

Sr. Names Parti cul ars

No.

I Thakkar Mtesh Passed H S.C. exanm nation in

\

VI |

VI

Chandr akant bhai

Mar at he Mukesh
Dat t ubhai

Tiwari Raj ni shkumar S.

Pat el Sagar H.

Jani Di pakkumar H.

Ram Suj eshkumar R

Pat el Anki t kumar
Mani bhai

Joshi M hir
Bhagwat kumar

Br ahnmbhat t Har di k
Ji t endr akunmar

2 trial that too wth grace
marks upto 13 nmarks in the
subj ects of Chem stry,
Physi cs and Bi ol ogy.

Passed H. S. C. exam nati on
from Maharashtra Secondary
Educati on Board.

Passed H.S.C. exam nation in
5th trial and that too wth
| ess than 40% nar ks.

Passed H. S. C exam nati on
with grace marks upto 7 marks
in all the subjects of

Science Stream and that too
wth Jless than 40% narks
excl uding the grace narks. He
has obtained only 32.77%
mar ks.

Passed H S. C exam nati on
with grace marks and that too
with less than 50% marks.

Actual ly, obt ai ned 38.62%
mar ks.

Obtained 37.23% nmarks i.e.
| ess than 40%

Passed H. S. C exam nati on
with | ess than 40% nar ks.

Passed H S. C exam nati on
Wi th 42. 15% of mar ks.
However, in the list supplied
by the petitioner at page 99,
it is nentioned that he has
obt ai ned 46.22% marks, which
is factually incorrect.

Passed H. S. C exam nati on
with 41.69% of nmarks that too
wi th grace marKks.
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X Pat el Nehal M Passed H S. C exam nati on
with 41. 38%

Xl Pat el Hardi kkurmar N. Passed H. S. C exam nati on
with 39. 69% of mar ks.
However, in the list provided
by the petitioner, it is
menti oned that he has passed
H Sc. exam nation with 48.44%
marks, which s factually
i ncorrect.

These are the few exanples to show how and to whom t he
adm ssions are given by the petitioner — institute and
that too in the first year B.Pharm Therefore, the
contention on behalf of the petitioner that all the
students were eligible for getting the admi ssions in the
first year B.Pharm is also factually incorrect. Even on
going through the marks obtained by the respective
students, it appears that they are |less neritorious
students, who have obtained the marks below 40 to 45% It
is required to be noted at this stage that so far as
B. Pharm course is concerned, it is considered to be
i mportant branch next to Medical/Physiotherapy and the
adm ssions are granted to the students who are absolutely
less neritorious. It is required to be noted at this
stage that even the wong particulars are given wth
regard to percentage nentioned in the list of students
admtted. Consider the case of a student nanmed Ram

Suj eshkumar Raj eshwarram who has obtained 181 marks out
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of 450 marks and it is nentioned in the |list supplied by
the petitioner that he has secured to have got 43.33% of
mar ks. Though two students viz. Joshi M hir Bhagwat kunmar
and Joshi Jaykumar Bhupendrabhai have also got 181 and
197 marks respectively out of 450 marks, it is stated in
the said list that they both have got 46.22% Therefore,
even the correct percentage are also not considered by
the petitioner institute while granting adm ssions to the
said students and the petitioner prays to consider the
cases of those students who are absolutely |ess
nmeritorious and their fulfilling of eligibility criteria
itself are doubtful. The aforesaid are few exanples to
show how the admi ssions are granted by the petitioner
institute and to whom The aforesaid exerci se was done by
this Court only with a view to specify the conscious of
this Court and to see that neritorious students may not
have to suffer. Though as stated above, considering Rule-
3, as the approval was granted only on 28.10.2005 i.e

after even conpleting all the adm ssion process by the
JAC-PC, those seats in the petitioner institute are not
required to be considered. At this stage, Shri Shelat,
| earned advocate appearing on behalf of the petitioner
has submtted that even the JAC-PC and/or other self

financed institutes have given adm ssions to the students
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even having 36% of marks. Assum ng that sone students are
granted adm ssions wongly and/or dehors the rules, as
alleged, in that case also, this Court cannot grant
relief in favour of the petitioner though it is illegal
and/or contrary to the Rules. This Court cannot approve
and/or grant the relief in favour of the petitioner to
those students, who are not fulfilling the eligibility
criteria and/or those students who are granted adm ssions
dehors the rules and/or less neritorious. There cannot be
any negative discrimnation. Merely, because sone
students are wongly given the benefit, the petitioner
cannot be given the benefit of the said illegal order

and/ or acti on.

13. For the reasons as stated above, it cannot be said
that the action of respondent no.1 in refusing to enroll
the students of the first year B.Pharm admtted by the
petitioner institute is in any way illegal, arbitrary
and/or contrary to the rules. Under the circunstances,
there is no substance in the present Special G vi

Application and the sane is required to be dismssed and

is dismssed accordingly. Notice is discharged.

(MR SHAH, J.)
shekhar/ -



