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ORAL JUDGVENT
1.In the present petition, the petitioner has chall enged
the action of the respondents in not revoking the order

of suspension dated 20t" February 1981 as also the
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action of the respondents in not fixing his pay under
the revised pay-scale with effect from 1.1.86 and
granting him higher pay-scale with effect from 1.6.87.
It is the case of the petitioner that he is entitled to
receive all post retiral benefits on the basis of the
revi sed pay-scale.

2.Short facts leading to the present petition are that

the petitioner was an enployee of Mansa Nagar

Panchayat . The petitioner was engaged as Cctroi Cerk
with effect from 5.5.1954. He was placed under
suspensi on from 20. 2. 81. The petitioner was placed

under suspension on account of certain crimnal cases
filed against him It is the allegation against the
petitioner that he had m sappropriated a |arge anount
of noney bel onging to Mansa Nagar Panchayat.

3. Wil e under suspension, the petitioner crossed the age
of superannuation on 16.6.93. He was, therefore, nade
toretire with effect from 30t" June 1993.

4.1t is the case of the petitioner that his continued
suspension indefinitely by the respondents is illegal
and unlawful and that the respondents did not revi ew
t he suspension order periodically and that in any case,
after his superannuation, the master and servant

relationship having cone to an end, there is no
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question of any further action against the petitioner

It is, therefore, the case of the petitioner that the
respondents should have regularised the period of
suspension and granted all post retiral benefits and
al so should have released salary for the period during

whi ch he was kept under suspensi on.

4.11t is also the grievance of the petitioner that the
respondents did not revise the pay of the petitioner
despite introduction of new pay-scale with effect from
1.1.86 and did not grant the benefit of higher pay
scale as per the Governnent policy. It is therefore
the case of the petitioner that the petitioner should
at least receive his subsistence allowance and other
benefits, such as provisional pension and gratuity on
the basis of pay fixation according to 4th Pay
Conmi ssi on recomendati ons.

5. Learned advocate Shri Jesani for the petitioner
submtted that the respondents erred in keeping the
petitioner under suspension for indefinitely |ong
period and that the petitioner having been permtted to
retire with effect from 30th June 1993, the respondents
cannot any |l onger w thhold the benefits payable to the

petitioner. Rel iance was placed on a decision of the
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| earned single Judge of this Court in the case of

C. M Shar na V. Sectary, Water Resources Departnent,

1992 (2) G.H 289 wherein the learned single Judge was
pl eased to hold that the enployee therein having been
permtted to retire, there was no possibility of any
further departnental action against him The | earned
single Judge, had therefore, directed releasing of
salary for the suspension period and other retiral
benefits in favour of the enpl oyee.

5. 1Learned advocate Shri Jesani further submtted that in
any case, the pay of the petitioner should have been
fixed as per the 4th Pay Conmm ssion Recommendations with
effect from 1.1.86 and the subsistence allowance for
the period subsequent to such pay fixation should have
been on the basis of correct pay fixation. The
petitioner should also be paid provisional pension
according to his correct pay fixation and he should
al so be paid gratuity accordingly.

6. Lear ned advocat e M s. Pahwa appearing for t he
Nagar pal i ka submitted t hat t he petitioner had
m sappropriated a |arge anount of noney belonging to
t he Nagarpalika for which several conplaints have been
filed against the petitioner. Such crimnal cases are

pending before the crimnal courts. The petitioner
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hi nsel f has obtai ned stay against further proceedings.
The petitioner, therefore cannot conpl ai n about del ay
in disposal of the cases. She further contended that
until such tinme all these <crimnal cases are
concl uded, the suspension period of the petitioner
cannot be regul arised. She submtted that till the
petitioner is acquitted in all the crimnal cases, his
pension cannot be finalised. Wth respect to the
correction of pay fixation of the petitioner in tune
with 4th Pay Comm ssion Recommendations, she submtted
that the Panchayat had made recommendations to the
Governnent, however, the State Governnent turned down
such a request.

7.Learned AGP Ms.Chandarana for the State Governnent
supported the stand of the Panchayat.

8.Wth respect to the question of the period of
suspension one thing can be seen that the petitioner
was placed under suspension on account of hi s
i nvol venent in crimnal cases. Admttedly such
crimnal cases have not yet concluded. The petitioner,
t her ef ore, continues to face crimnal cases involving
serious charges of m sappropriation of large funds of
the enployer. The proceedings of the crimnal cases

have been stayed at the instance of the petitioner.
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9.Rule 4-A of the CGujarat Panchayat Service (D scipline
& Appeal) Rules 1964 (which was prevailing at the
rel evant tine) provides for suspension of a Governmnent
servant. Sub-rule (1) of rule 4-A which is relevant in

the present case reads as foll ows:

“5.Suspension. (1) The appointing authority, or any
authority to which it is subordinate or the
disciplinary authority in that behalf my place a
menber of Panchayat Service under suspension -

(a) Where a disciplinary proceeding against himis
contenpl ated or is pending, or

(b) Where a case against him in respect of any
crimnal offence involving noral turpitude is under
I nvestigation, inquiry or trial:
Provided that where the order of suspension is
made by an authority subordinate to or lower in
r ank t han t he appoi nting authority, such
authority shal | forthwith report to the
appointing authority the circunstances in which
t he order was made.”
It can thus be seen that the Conpetent Authority has
power to place a nenber of Panchayat service under
suspensi on agai nst whom case in respect of any crimna
of fence involving noral turpitude is under investigation,
inquiry or trial. It can also be seen that as per sub-
rule (5) of rule 4-A the order of suspension nade or

deened to have been made under the said rule would

continue to remain in force until it is nodified or
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revoked by the authority conpetent to do so.

10. Rule 151 of the Bonbay G vil Services Rules (BCSR for
short) provides, inter alia, that a CGovernnent servant
under suspension is entitled to receive subsistence
al l onance at an anount equal to the |eave salary which
t he Governnent servant would have drawn if he had been
on leave on half average pay or on half pay and in
addition dearness al l onance based on such |eave
salary. Proviso to sub-rule (1) of rule 151 of BCSR
inter alia, provides for increase of the subsistence
al l omance by further not exceeding 50 per cent on
certain conditions. Rul e 152 of the BCSR, inter alia
provi des that where the conpetent authority is of the
opinion that the Government servant has been fully
exoner at ed or that his suspension was wholly
unjustified, the Government servant shall be given
the full pay and all owances to which he would have been
entitled had he not Dbeen dism ssed, renoved or
suspended, as the case nmay be.

11. Rule 189-A of the BCSR, inter alia, provides that the
Governor reserves the right of wthholding or
wi t hdr awi ng a pension or any part thereof, whether

permanently or for a specified period and the right of
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ordering the recovery from a pension of the whole or
part of any pecuniary |oss caused to Governnent if in
a departnmental or judicial proceeding, the pensioner is
found guilty of grave m sconduct or negligence during
the period of his service, including services rendered

upon re-enploynent after retirenent.

Proviso to rule 189-A inter alia, provides that
such departnental proceeding, if instituted while the
Governnment servant was in service whether before his
retirement or during his re-enploynment shall after the
final retirement of the CGovernment servant be deened to
be a proceeding under this rule and shall be continued
and concluded by the authority by which it was
commenced in the sane manner as if the Governnent

servant had conti nued in service.

Expl anation to rule 189-A provides, inter alia,
that a judicial proceeding shall be deened to be
instituted (i) in the case of a crimnal proceeding on
the date on which the conplaint or report of the police
officer on which the Magistrate takes cognizance, is
made, and (ii) in case of a CGvil proceeding on the

date or presentation of the plaint in the court.
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12. Rul e 189-A of BCSR reads as fol |l ows:

“189- A The Governor reserves the right of
wi thholding or withdrawing a pension or any part of
it, whether permanently or for a specified period
and the right of ordering the recovery from a pension
of the whole or part of any pecuniary |oss caused to
Gover nnment i f in a departnental or j udi ci al
proceedi ng, the pensioner is found guilty of grave
m sconduct or negligence during the period of his
servi ce, i ncluding services rendered upon re-
enpl oynent after retirenent:

Provi ded that --

(a) such departmental proceeding, if instituted while
t he Government servant was in service whether before
his retirement or during his re-enploynent shal
after the final retirement of the Government servant
be deened to be a proceeding under this rule and
shall be continued and concluded by the authority by
which it was commenced in the sane manner as if the
Gover nnent servant had continued in service:

(b) such departnental proceeding if not instituted
while the Governnent servant was in service, whether
before his retirement or during his re-enploynent -

(i) shall not be instituted save with the sanction
of the Governor;

(1i) shall not be in respect of any event which
took place nore than 4 years Dbefore such
institution; and

(i) shall be concluded by such authority and in
such place as the Governor my direct and in
accordance wth the procedure applicable to
departnmental proceedings in which an order of
di smssal from service could be made in relations
to the Governnent servant during his service.

(d) the Gujarat Public Service Conm ssion shall be
consul ted before final orders are passed.

Expl anation : - For the purpose of this rule-
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(a) a departnmental proceeding shall be deenmed to be
instituted on the date on which the statenent of
charges is issued to the Governnent servant or
pensioner, or if the Governnent servant has been
pl aced under suspension from an earlier date, on such
date; and

(b) a judicial proceeding shall be deened to be
Instituted --

(i) in the case of a crimnal proceeding on the
date on which the conplaint or report of the
police officer on which the Magistrate takes
cogni zance, is made, and

(i1i) in the case of a Gvil proceeding, on the date
or presentation of the plaint in the court.

From the above rule position, it can be seen that
agai nst a CGovernnent servant, even after his retirenent,
power is available with the Governor to wthhold or
withdraw his pension or any part thereof iif in a
departnmental or judicial proceeding, the pensioner is
found guilty of grave m sconduct or negligence during the
period of his service. For the purpose of rule 189-A
judicial proceeding shall be deened to be instituted in
case of a crimnal proceeding on the date on which the
conplaint or report of the police officer on which the

Magi strate takes cogni zance i s made.

13.1n the present case, it is not in dispute that before

the petitioner reached the age of superannuation,
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conplaint or report of the police officer on which the
Magi strate takes cogni zance was made. In fact, charge-
sheet was filed against the petitioner in several
crim nal pr oceedi ngs. Thus, admttedly, judicia
proceeding was truly and properly instituted against
t he petitioner when he crossed t he age of
superannuation. The Authorities, therefore, have power
to withhold or withdraw his pension or any part thereof
permanently or for a specified period, and/or order
recovery of the |oss caused to the departnent on
account of his grave m sconduct or negligence being so
established in such proceedi ngs.

13. 1The suspension period of the petitioner can be
regul ated only after conclusion of such proceedings.
That is also the essence of rule 152 of BCSR where sub-
rule (2) thereof provides that in case of suspension
i f it is found by the Conpetent Authority that the
same was wholly wunjustified, the enployee shall be
given full pay and allowance to which he would have
been entitled had he not been placed under suspension
Such a concl usi on, obviously, can be reached only after
the conclusion of the crimnal cases pending against
t he petitioner.

13. 2 The fact that the petitioner hinself is
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responsible for prolonging the crimnal trial is also
one of the factors to be reckoned. It is, therefore,
not possible to accept the contention of the |earned
advocate for t he petitioner t hat upon hi s
super annuation, the master-servant relationship having
been term nated, there is no further possibility of any
adverse action against the petitioner and the enployer
must release his full retiral benefits and also
regul arise the period of suspension and release the
deficient pay and all owances. Rul e 189-A of the BCSR
woul d run counter to any such subm ssion.

14.In the case of C. M Sharma v. Secretary, Water
Resources Departnent (supra), the |earned single Judge
was not considering the effect of the Bonbay G vil
Servi ces Rules and in particular rule 189-A thereof
since the parties therein were governed by the
provisions contained in Qujarat Wat er Resour ces
Devel opment Corporation Enployees (Control & Appeal)
Rul es, 1984. It was also a <case wherein the
authorities had exercised the power of suspending the
enpl oyee who was kept wunder detention for a period
exceeding 48 hours upon a private conplaint and
apparently the allegations made therein had nothing to

do with di scharge of his duties. It was in that
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background that the learned single Judge cane to the
conclusion that after 9 long years it was not possible
for the enployer to continue the enployee under
suspension and upon his superannuation, pernmtted by

the enployer, to withhold the regularization of the

suspensi on peri od. The facts of the present case are
vitally different. The allegations made against the
petitioner in the <crimnal conplaint have direct
relation to the discharge of his official duties. In

fact, the charges against the petitioner were that he
had m sappropri ated | arge funds belonging to the
enpl oyer for which he is facing crimnal prosecution.
The petitioner hinself is responsible for stay of the
further proceedings in the «crimnal cases. The
enpl oyer had not resorted to the provision for deem ng
suspensi on on account of detention in police custody
for nore than 48 hours, but the petitioner was placed
under suspension pursuant to a conscious decision on
account of his involvement in crimnal cases wherein
the charges were of noral turpitude. Under no
circunstances in the present case the petitioner can
seek regul arisation of his suspension period unless and
until the crimnal cases are over. Nor can he seek

finalisation of his pension.
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15. The petitioner, however, cannot be denied the benefit
of pay fixation pursuant to the 4th Pay Comm ssion
recommendat i ons. No provision has been pointed out by
the respondents to w thhold such pay fixation. I n any
case, this issue had been considered by a Division

Bench of this Court in the case of State of Qujarat V.

D. C. Chauhan, 1998 (1) G.H 427 wherein the follow ng

observations were nmade by this Court:

“5. It was argued before the |earned single Judge
as well as before us that a Governnment servant under
suspension is entitled to subsistence allowance on
the pay scale at the relevant tinme when he was placed
under suspension. The Rule does not say so. I n our
opinion, the Ilearned single Judge was right in
observing that from the | anguage of the Rule no such
interpretation is possible. The |earned single Judge
has also rightly relied upon an order passed in
Special Gvil Application No.6043 of 1991, wherein

such benefit was granted. W do not see any
infirmty in the order passed by the |earned single
Judge. The Letters Patent Appeal deserves to be

di smssed and is, accordingly, dismssed.”

16.In the result, while turning down the prayer of the
petitioner for regularization of suspension period, his
prayer for pay fixation on the basis of 4th Pay
Conmi ssi on Recommendations with effect from 1.1.86 is
accept ed. The respondents shall recal culate his
entitl enment of subsi stence al | owance, provi si onal

pension and gratuity payable on that basis and rel ease
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the unpaid anmount expeditiously and preferably within a
period of three nonths from the date of receipt of a
copy of this order.

17. The petitioner has clained higher pay fixation upon
stagnati on. Such pay fixation is always subject to
satisfactory service record which the petitioner
cannot claim Such a request of the petitioner cannot
be accepted until the crimnal cases are concluded and
the sane is therefore tuned down.

18. Subject to the above observations and directions, the
petition is disposed of. Rule is made partially

absolute with no order as to costs.

Direct service.

(Aki | Kureshi, J.)

(vin)



