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IN THE H GH COURT OF GUIJARAT AT AHMEDABAD

FI RST APPEAL No. 1036 of 2006
Wth
Cl VI L APPLI CATI ON No. 4503 of 2006

For Approval and Signature:

HONOURABLE MS. JUSTICE R M DOSHI T
HONOURABLE Ms. JUSTI CE H. N. DEVAN

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

5 Whether it is to be circulated to the civil judge ?

NEW | NDI A ASSURANCE CO. LTD - Appel |l ant (s)
Ver sus
NARENDRASI NH N YADAV & 1 - Respondent (s)

Appear ance :

M5 MEGHA JANI for Appellant(s) : 1,

None for Respondent(s) : 1,

MR NV ANJARI A for Respondent(s) : 1/1 to 1/5,
NOTI CE SERVED for Respondent(s) : 2,

CORAM : HONOURABLE MS. JUSTICE R M DOSHI T
and

HONOURABLE Ms. JUSTI CE H. N. DEVANI
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Date : 31/07/ 2006
ORAL JUDGVENT
(Per : HONOURABLE Ms. JUSTI CE R M DGSHI T)

Heard t he | earned advocat es.

Both the | earned advocates agree that the Appea

be heard and finally di sposed of today.

The appellant before this Court is the New India
Assurance Conpany Limted (hereinafter referred to
as, “the Insurance Conpany”). The |nsurance Conpany
chal l enges the judgnent and order dated 11t" July,
2005 passed by the | earned Conm ssioner for Wrknmen's
Conmpensation and Labour Court, Gandhidham Kachchh
(hereinafter referred to as, “the Comm ssioner”) in
Wor kman  Conpensation (Fatal) No.11/2000. By the
| npugned order the claimants — respondents herein
have been awarded conpensation in the sum of
Rs. 4, 23,580=00 and interest @9 per cent per annum
the cost and the <court fee stanp. The |earned
Commi ssi oner has held that the appellant — |nsurance
Conpany shall be liable to pay the aforesaid anounts.

Wil e the respondent No.1 enployer shall be liable to
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pay penalty of Rs. 1, 000=00.

The Comm ssioner has noted that the deceased
wor kman was serving under the respondent enployer as
a Cleaner. The accident in question occurred on 19th
May, 1997 when the deceased workman was on duty on
tanker bearing registration No.@G/12/U 9880. At that
time the deceased workman was 28 years of age. H's
nonthly salary was Rs.5,000=00. For conputation of
anount of conpensati on, t he Conm ssi oner has
calculated the nonthly salary of Rs.2,000=00 (50% of
the maximum of Rs.4,000=00) and a nultiplier of

211. 79.

Ms. Jani does not dispute that the deceased
wor kman was enpl oyed by the respondent enployer and
that the Insurance Conpany is liable to pay
conpensation as my be awarded by the Comm ssioner.
She does not dispute that the Conmm ssioner has
adopted a correct multiplier of 211.79. She has,
however, submtted that the  Conm ssi oner has
committed a grave error in conputing the anmount of

conpensation treating Rs.4,000=00 to be the deened
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salary. She has submitted that at the relevant tine
the nonthly salary could not be nore than Rs. 1, 000=00
(50% of maxi num of Rs.2,000=00). She has submtted
that under the preval ent provisions the Conmm ssioner
ought to have taken the nonthly salary as

Rs. 1, 000=00.

In support of her claim she has relied upon
Section 4 of the Act and the judgnent of the Hon'ble
Suprene Court in the matter of Kerala State
Electricity Board and another v/s. Valsala K and

anot her [(1999)8 SCC 254].

In the aforesaid judgnent the Hon'ble Suprene
Court has recorded that, “...an enployer becones
|iable to pay conpensation as soon as the personal
injury is caused to the workman by the accident which
arose out of and in the course of enploynent. Thus,
the relevant date for determnation of the rate of
conpensation is the date of the accident and not the

date of adjudication of the claim”

Section 4 of the Act provides for anount of
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conpensation. Clause (a) of sub-section (1) thereof
provides for the anobunt of conpensation “where death
results from the injury”. It read (as stood on the

date of the accident)

“an anount equal to fifty per cent of the
nmont hly wages of the deceased workman nul tiplied
by the relevant factor; or an anount of fifty

t housand rupees whi chever is nore;”

Expl anation Il thereof as it stood then read :
“Where the nonthly wages of a workman exceed two
t housand rupees, his nonthly wages for the
purposes of Cs.(a) and (b) shall be deened to

be two thousand rupees only.”

Thus, clause (a) of sub-section (1) of Section 4
of the Act read with the above referred Explanation
Il inposes a fetter upon the Conmm ssioner in awarding
conpensation on the basis of the actual salary of a
wor kman. I n case the actual salary of a workman were
nore than specified maxinmum the Comm ssioner s

required to reduce the sane to the statutory nmaxi num
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In other words, that part of the wages which exceeds
the statutory maximum is required to be ignored
whil e conputing the anount of conpensation. As held
by the Hon' bl e Suprenme Court, the relevant date woul d
be the date of the incident when the claimants becane
entitled to claim conpensation. For the purpose of
conputation of conpensation, the Conm ssioner was
required to take the nonthly salary of the deceased
wor kman as Rs. 1, 000=00 (50% of the statutory maxi mum
of Rs.2,000=00 as was prevalent then) instead of
Rs.2,000=00 (50% of the statutory rmaxinum of
Rs. 4,000=00 as was prevalent on the date of the
adj udi cation). Considering the nonthly salary of
Rs. 1, 000=00 and a nultiplier of 211.79, the claimants
woul d be entitled to a conpensati on of

Rs. 2, 11, 790=00.

In above view of the matter, we partly allow
this First Appeal. The inpugned order of the |earned
Commi ssioner is nodified to the effect that the
respondents — claimants shall be entitled to receive
conpensation in the sum of Rs. 2,11, 790=00. The order

for paynment of interest, cost and the court fee is
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confirmed. There shall be no order as to cost. C vi
Application stands disposed of. Ad-interim order

st ands vacat ed.

The | earned Comm ssioner shall pay the anount of

conpensation as conput ed her ei nabove, to the
claimants. The renmainder of the anount shall be
remtted to the appellant — Insurance Conpany.

(Ms. R M Doshit, J.) (Harsha Devani, J.)

/ moi n



