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: ellant : Hirma Markami S/o Dama Markami
n Custody) Aged about 30 Years,
| R/o Village Jute Palli,

(Gram Panchayat Tumsa Palli,
P.S. & Dist ; Malkhangiri (Orissa)
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Versug
\espondent : State of Chhattisgarh
-Through the District Magistrate Jagdalpur
Dist : Jagdalpur «{C.G.)

CRIMINAL APPEAL U/S 37 (2 ) OF THE CRIMINAL PROCEDURE CODE.
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HIcH COURT F CHHATTISSARH AT BTL AS?E.&

Cr. Appeal No 24572004
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Singie Bench: Hon'ble Shri. Dilip Raosaneb Deshmukh,J.

Hirma Markami
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State of Chhattisgarh

Shri Prafull N, Bharat, leorned counse! for the accused-appellant.
!

Shri LK S .Chande! Panel Lawver for the State,

ORAL JUDGMENT
{Delivered on 31-03-2006)

)

Thi=s oappeal is directed against the judgment dated

2-01-2004 delivered by Shri RS, Sharma, Special Judge
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P.S. Act), Bastar at Jagdalpur in Sessions Case No.47/2003

whereby the appellont was convicted under Section-20{(b)(ii}(B) of
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the Marcotic Drugs and Psychotropic Substances Act,

thereinafter referred to ag the "Act™) and was sentenced +o BRI
of

for B years and a fine of R2.25 000/- and in defoult of payment

fine to undergo additional RI. for 1 yeor.
2. Briefly stoted the prosecution story ig that on 29-09-2003

unon raceiving secret information that a person was transporting
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from me to ?\HM and was szated ot
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appe llant was seated inside the b
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formalities, the air bag was searched and it was found o *ssﬂ*‘ﬁm 4

\

nackets in which ganj jo like substance was kept. Upen being
weighed the 4 ?‘*ﬂc%\s:—:'f's, wss ghed 4500 Kilogram, 2.500 kilogram,
1500 Ylogram and 650 Grams ?‘as;es?gva!}f thus weighing in al!
ABO Kilogram of ganje. From each pec twe samples of 25
grams each werz taken ond sedled and r emaining ganja was also
sealed. The & sample packets of 25 grams each and the remaining
ganja kept in a sealed *-md"?’*eﬂ in the aforesaid air bag, was
grtrusted to BP Jochi, Mﬁ%kﬁhﬁﬂa Moharrir, PW-2 P .5.-Bodhghat
on 30-09-2003 and on the same day entry was made in the
Malkhana Register Vide Ex.P-23((). On 02-10-2003 four packets
aleng with the speséﬁéeﬂ imapression of sea! were sent through
censtable Rajesh Singh to Forensic Science Laboratory and entry
to that effect was made in the Malkhana Register on 08-10-2003
vide Rojnamchasona Ne. 269. Four sample peckets along with o
memo ExP-19 of Superintendent of Police, Bastar at Jagdalpur
were delivered, not by Constable Rajesh Singh but by another
Constable Jeetu Ram No.90 of P.S.-Bodhghat to the Forensic
Science Loboratory after considerable delay on 10-10-2003. Vide
report dated 0B-01-2004 ExP-25 it was opined that oll the four

packets contained ganjo. After completion of investigation, the
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ppellant was i}f"ﬂﬁﬁf:a‘?eé under 555‘?%9?}-29(5)(%%)(8} of the Act,
The appellant abjured the quilt and pleaded innocence and led ne
evidence. The prosecution examined 4 witnesses. Relying upon the
evidence led by the prosecution, the learned 4rial J udge tam!.%c“%ed

and sentenced the appellant as aferesaid in para-1. (Supre)
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3. ShriPrafull N. Bharat, learned counse! for the appellant has
5,
assailed the conviction and sentence awarded by the learned tric!
Judge on thz following grsuﬂés -
(A That the gzmseé;ﬁﬁs;‘z has failed 1o establish that the cir
bag containing ganja like substance was in the conscious

ime of seizure.

1-
(8 Total non-complionce of. Section-52(3) and Section-55 of

€ In view of the fas'?‘ that the four sample pockets
changed hands after being entrusted to Constable
Rajesh Singh on 02-10-2003 and were ultimately
delivered on 10-10-2003 by Constoble Jezhu Ram did ne

rule out the possibility that the sedls were tampered

4, Relionce wos placed on Gopel Vs Stete of Madhyo

Pradesk reported in 2002 (Yolume-9)Supreme Court Cases-595,

Avtar Singh & Othars Vs, State of Punjeb reported in 2002

Melume-7) Supreme Court Cases-412, Bhole Ram Kushwaha V=,

State of Madhva Pradesh reported in A.IR.-2001-Supreme

(3
——

Court-229, Stote of Rgjsthan Vs Daulet Bem reported in

A IR.-1980-Supreme Court-1314 ond dalse the decision
rendered by this Court in case of Sulthchand @ Sudru das Vs.

State of Chhattisgarh in Criminal Appeal No.925/2002 decided

on 20-01-2006 in support of the ahove contention. On the other
hand, Shri UK S.Chandel, learned Pane! lawyer argued in support

of the impugned judgment.
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8. Having heard rival gontentions, T have perused the record.
Tt is now well settled by a cotena of decisions, that in a

rogecttion under Section-20(BYID(B) of the Act, the proszcution

)

has 42 establish beyond doubt that the substance exemined by the
Forensic Science Lﬂbﬂf’ﬁ?@%"‘;’, was the same which was alleged to
have been seized from the possession of the appellant and that
there was no possibility of '%’r:mgemng with the seals. Te ensure

thig, the prosecution has *o esteblish two things. Firstly that at

the time when the genja is alleged t¢ have been seized the

v

Officer offecting the seizure also prepared the specimen
impression of the sea! used by him Yo seal the substances and the
samples taken therefrom. Such specimen impression of seal should
also be sent to the Forensic Science %_absrﬁ'mr\,.f for comparison.
Secondly, compliance of Section-B2{3) & Section-58 of the Act
has alse To be ensured and before entrusting the sample packets
for sofe custoedy at the Malkhana, the Station House Officer of
the concerned Police Station should affix his seal on the sample
nackets as also the remaining substance which were delivered for
safe custody ot Malkhana in a seoled condition. The provision
contained in Section-52(3) & Section-B5 of the Act enure to the

benefit of the eccused-gppellant in .order o establish his

&, In the present cose, sezizure memeo Exp-12 does not show
that specimen impression of sea! usedto seal sample packets or the
remaining substances was preparad and sent to F.SL. alongwith

. - A
the 4 zample packets #hesess or o separate specimen of the sed!

was prepared. The gonjois alleged to have been seized on

30-09-2003 and was entrusted for safe custody on the same day
. -

-




to Mealkhane Moherir %P.J oshi PW-2, However, thers is
chzolutely ne evidence o show thet at the time of entrustment of
the sample packets as alse the remaining substance, the Station
House Officer of P.5. Bodhghat had also affixed his sea! thereon
as required under Sac?ieﬂ-éﬁéf the Act. Thug, there is total non-
compliante of Section B5 of the Act. The entry in the Malkhana
Register Ex.P-22(C) alse doed not show that the specimen
ression of the seal used to seal the aforesaid articles, was alse
entrusted along with the aforesaid articles. ExP-24 is the duty
certificate given to Constoble Rajesh Singh Mo. 243 of P.5.
Bodhghat for taking the four sample packets +o the Forensic
Science Lsboratory for examination on 02-10-2003. However,
there is ne explonation as to why an entry to that effect wos not
mede in the Rojnarnchasana or ot least in the Malkhona Register
Exp-23{C) on the same day. The entry in the Malkhana Register
E3P-23 {£) in column No8 shows that the four sample packets
werz sent through another Constable No.192. The name of this
Constable has alzo not been mentioned. A perusal of the répar‘%' of
the Forensic Science Laboratory shows that the four sample
; ackets were received for chemical analysis through one Constable

Jeetu Ram No.20 of P.5.-Bodhghat on 10-10-2003. It is thus clear

Ty

that Tour sample packets sent for analysis +o the Forensic Science

Loboratory, changed hands from Constoble Rajesh Singh No.243

on 02-10-2003 1o Constable No.192 and finally on 10-10-2003 itk

Constable Jeetu Ram No.90 whe ultimately delivered the packets
at the Forensic Science Laboratory. There is absolutely nothing to
show as in whese custody the four sample packets were kept after

being token out from the Malkhana on 02-10-2003 and before
“al Tie F-5.L.5

delivery on 10-10-2003. In view of the fact that at the time of
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zffecting the seizure, a specimen impression of the seal waz not

arepared, the total non-compliance of Section 55 of the Act and
alzo the circumstance in which the sample packets changed hands
after being taken out from the Malkhana for eight days leads to
an irresistible inference that the possibility of tampering with the

zeal on the sample packets cannot be ruled osut. Placing relionce

ar——

upon Stote of Bgjsthon Vs Daulzt Bom rveported in ATR -
1980-Suprame Court-1314, T am of the considered opinion that

on thiz count alene, the conviction and sentence awarded by the
*

P

zorned tria! Judge deserves to be cet aside.

7. It iz also well settled +thot where the ganja is not alleged 4o
have been seized during search of the person of the accused, the
prosecution is alse required to establish that the container in
which the ganje was alleged to have been found was in the
conscious possession of the appellant. A #erusa& of the seizure
meme Ex.P-12 does not show any descrintion of the place where
the air bag wos kept inside the bus. Assistant Sub Inspector
Diwckar Unnadhyay stated in pare-13 that the air bag was kept
below the seat on which the appellont wes seated. Chhabilal Negi
PW-3 statzd that the appellant was in possession of one bag but
did not state the place where the bag wes kept inside the bus.
Mano] Jain PW-4 has stated in cross-examination pare-2 that the
air bog was kept near the feet of the appellant. He further stated
that after entering the bus, the police lifted the bag and fook the
accused-appellant with them. It is also pertinent to note that in

the examination under Section-313 of CrP.L., no guestion was
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asked *o the cppellant in this regard. In Avfar Singh & Others

Supr%» -

¥e, Stote af

955*‘ b reported in 2002 (Yolume-7)
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Court Cases-419- it was held that possession is the core
ingredient to be es?ab!és%};éd before the appellant can be convicted
under Section-15 of the Act. In that case, the appellants were
seated on the bags of popoy husk loaded on the truck. Ancther

appelloant was driving the vehicle. The question was whether on the
hasis of the evidence available on record, it could be zaid that the
three appellants out of which ghe was driving the vehicle and the
ather two werz seated on '!'hg bags were having such custody or
contro! of the poppy husk so as to constitute conscious possesgion.
In the facts and circumstence of the case, the Apex Court held
that it was difficult to rzach such a conclusion beyond reagonchble
doubt since the appellants were not the only persons in the vehicle.
Persons, who were merely sitting on the bag in the absence of
proof or anything more, could not be presumed to have any
conscious possession of the goods In the aforseaid
circumstances, the Apex Court szt aside the conviction and

593’5“5'&*1.,3 of the ¢

i

ppellants under Section-15 of the N.D.P.S. Act.

8. Inthe present case, the appellant was seated inside the bus
and there were other passengers also +raveling in the bus. Merely

becouse the air bag was kept below the seat on which the
appellant was seated cannot %fsaid to constitute conscious
possession of the appellant over the said air bag and its contents.
In the obsence of any positive evidence to constitute conscious
nossession of the appellant and also in the ebsence of any deteils

having been given in the seizure memo Exp-23 (£ ) regarding the

place where the air bag wes actually kept, I am of the considered

opinion that in the facts and circumstances of the cas/f‘zV




orosecution has failed 1o prove beyond doubt that the sppellant
\Y

was in conscious nossession of air bag and its contents.

2. Having thus considered the evidence led by the prosecution
in its entirety, T am of the considered opinion that the conviction

and sentence awarded by the leerned trial judge deserves to be

17

10. In the result, the anpeldl is allowed. Conviction of the

awarded therzunder are set aside. The appellant is azquitted ond

shall be set at liberty forthwith, if not required in any other case.

Fine if paid, shal! be refunded to the appellent. g d_{, .
. Dilip Raesaheb Deshmukh
| Judge




