| C{r T?\‘%/

IN THE HIGH COURT OF JUDICATURE : CHHATTISGARH : BILASPUR

MCC NO :. [ S0 or 2005 SINGLE BENCH

R

S .
o ~VERSUS-

RESPONDENTS :

/M/s Dolomite Mining Corporation
Baradwar, Distt.Janjgir-Champa
Registered Partnership Firm,
Through : The Manager and
Attorney,

Shri“Bindeshwari Prasad Singh
aged 62 years

s/o Shri Ishwar Singh

Manager Dolomite Mining
Corporation r/o Baradwar,
District Janjgir -Champa{C.G)

1. M/s Bharat Aluminium
- Company Ltd.
9 Through :
Chairman- cum— Managing
Director, .
office : Balco Nagar, .
Distt. Korba(C.G.) -

. Bharat Aluminium Ltd.

<~ BaLCO:

A Sterlite Group Company

{(a) Registered Office:
Core-6,
Scope Office Compiex
7 Lodhi Road,
New-Delhi : 110-003

{(b) P.O. Balco Township
 :Korba:Distt: Korba
495-684

APPLICATION FOR MODIFICATION OF ORDER PASSED BY THE
HON'BLE THE CHIEF JUSTICE IN ARBITRATION-CASE BETWEEN

.THE PARTIES M.C.C. No.

761/2000 ON 08-07-2000.
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M/s. Dolomite Mining Corporation

s . Versus

&t

e

Ay M/s. Bharat Aluminium Company Ltd. and Aar.

Order

Post for

Sd/- - A
- Dhirendra Mishyg o \\ o
.~ Judge EEEE




M.C.C. NO. 150 OF 2008" - [
M/s. Dolomite Mining Corporation
Versus

'M/s. Bharat Aluminium Company Ltd. and Ang.

of the Arbitration and Conciliation PLCt 199() the Indian

.
A e 1 vt DT 1
Ad nS"’a}‘, Counsel for Lhu .Lb\')iJG.lL\,!.\.;L It NG, £,

L

RDER

Per Dhirendra Mishra,

(o

This M.C.C. has been registered on the basis of the
dated 8-7-2005 passed in M.C.C. No. 761 /2000 whereby

on the petition of the present applicant under Section 11

Council of Arbitration has been appointed as Arbitrator in
the matter arising dut of a contract agreehlem': befween -
the applicant and the TGSpdnéel1ts for mining of 1,80,000
M.T. of Bauxite from Mainpat Mines and transportation
thereof to the Aluminium Plaht_ of the respondents at

BALCOT agaf, Korba and it has been prayed that in place

of Indian Council of Arbitration, any of the retired Judge
f High Court settled in Madhya Pradesh or Chhattisgarh

be appointed as Arbitrator. e
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therefore,

&

2. Learned counsel for the appiicant submits that as
per amended rules of the Indian Council of Arbitration,
Indian Council of Arbitration recommends to ail parties
desirous of making reference to arbitration by ﬂ"'l@ Indian
Council of Arbitration the use of the following arbitration

clause in writing in their contracts:-

“anty dispute or difference whatsoever arising
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construction, mearning, scope, operation or effect of
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tits contract or the Vadaily or the breach thereof

shail be settied DV al"l)ltI‘aﬂOIl in accordance with the
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Arbitration and the award made in pursuance
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However, from perusal of the agreemen.t particulariy
Clause 9.2.1 of General Conditions of Coniract for
construction works, which was part of the said agreement
provided for reference of disputes and differences hetween
the partes to.an arbitrator, does not conform to the
arbitration clause which is a must for referring the
dispute to the Indian Council lof Arbitration. Since this
provision was not brought to the notice of Hon’bie the
Chief Justice- the designated authority under Section
11{6) of the Arbitration and Conciliation Act, 1996,
indian Council of Arbitration has been
appointed as sole Arbitrator. He further submits that the_
amount of c"l;inl is small sum of Rs. 41,69,436/- only and

the arbitration proceeding before the Indian Council of
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ﬁrbih‘ation is exorbitant, and therefore, considering the
fact that arbitration clause 111 the agreement does not
comorm to the arbitration clause recommended by tﬁe
Indian Council of Arbitration, the order may be modified

and instead of Indian Council of Armtratlon any retired |
Judge of High Court based at Mzidhya Pradesh or

Chhattisgarh may be appointed..

3. On the other hand, learned counsei for the
respondent opposing ;the_ ‘application submits that the
arbitzﬁtion clause referred to by the applicant is oniy
recommendatory and prayer of the parties to refer their
dispute arising out of the contract agreement confaining
arbitration ciause can be refer_'red to the Indian Council of
Arbitration for arbitration and there is 110 Iegai‘ bar as
such. He I"urﬂier submits that except on the grounds
mentioned in Section 12 and Section 15 of the Arbitration
and Conciliation Act, 1996, the mandate of an Arbitrator

cannot be terminated or withdrawn on application of any

. party to the agreement.

4, 1 have beard the learned counsel for the parties. [
héve gone through the reievaﬁt prqvisions of the
Arbitration and Cohcﬂiation Act, 1996 as aiso the Rules of
Arbitration of Indian Coun_cﬂ- of Arbitration, underlwhich

the proceeding of arbitration is conducted before the

Indian Council of Arbitration When the i:riatter is referred
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for arbltratlon to the Salcl councii So far as’ tne""

_submzssmn oI tne learned counsel for the apphcant that'
-arbltration =ciause of 'tiie agreemeni 1n quesnon does not‘

'comorm to tne recommended arbltranon Ciause,_ is -

concerned I"rom a Dare perusal of ciause referred to bV T

P
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tne apphcant it is evzdent tnat the 1ncuan (.,ouncﬂ of c |

Arbitratzon recommends the: Darue.:, aesmous of mak]ng

reference to armtrat:ton DV the Indlan Councu of

:_Armtratlon tne use of tne arb1trat10n clause which has
.been reIerrea to 111 the foregomg paragraphs. In the Rules'
01 Arbltrauon 01 lnaian (,ouncﬂ of Arbltratmn, nowhere it "
_1s mentlonecl that in. absence of arbltrauon clause as

__ recommenaed DV tne council, the same cannot be .reIerred. .

' to ‘the Indian Lounc:u of Arbztrauon merefere Iam of tne o

VleW that tnere 1S 1o Iorce in tne contentlon of the counsel _ |

Ior tne appﬂcant tnat in tms gound the order of reference Y

reqmres I]JO(]lIlCathIl -So far as tne other grounds oI'

3 |
meonvemence or armtratlon proceedlngs being, expenswe

are concerned since tne matter has Deen referred Uv thlS o

_-Lolurt to the indlan L,ouncﬂ of Arbltratzon for the purpose -

of arbltratlon w11:n consent of tne Dartles, tne manciate 01 '

w

' Arﬂ) trator so anpomted cannot be terrninated except on

the grounds mentlonea in Section 12 or 5 of the Act of - |

9‘96 Smce the appncant nas not Deen al:)le to maKe out a
[ .

I : o

ground mentloneci in tnese Sectlons ana Iurther smce the |

. respondent 1s 1ot agreeable to tne chan,qe of Arbm‘ator at s




the nstance of the applicant, the instant application for
modification of the order dated 8-7-2005 and substituting
the already appointed arbitrator withh any other arbitrator

cannot be allowed.

5. In the result, the application is rejected.

-

- Sd/-
Dhirendra Mishra
P Ju;ﬁge




