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State of L;"hﬁ:“i"?’isgﬂ

PRESENT: -

Shri A, K Shukia, learned counsel for the appeliant.

Siari Azhish Shukla, Bovt. Advocate with Ms. Sunita Jain, Ponel lawyer
for the State

JUDGMENT
{Delivered on2£-04-2006)

Thig appeal is directed against the judgment dated 29-03-
20032 delivered by Shri Raghubir Singh, Special Judge {(N.D.P.S),
Ambikapur District-Sarguja in Special Criminal Case No.14/2001 |
whereby the oppellant was convicted under Section-22 of the
Narcotic Drugs and Psychotropic Substances Act. 1985 (hereinafter
referred to os “the. Act") and was sentenced to undergo RI. for 10
vears and to @ Tine of R2.1,00,000/- and in default of payment of fine

ro undergo additional RI. for three years.

2. The cppellant was in jail during trial from 26-07-2001 and is

undergoing sentence from the date of judgment.

3. Briefly stated the prosecution story is that on 25-07- 2001

(i

I BN S§ﬁg'ﬂ' PW-4 received secret information at 10 AM. that
the oppellont Bholaram had some psychotropic substance in his
spgsession for sale at ‘Bus Stand, Ambikopur. After recording the
forasaid secret information and informing higher officials, he
o

proceeded to Bus Stand, Ambikapur with Police staff and witnesses

“Santosh P="f'- & Sudama and epprehended the appeliont. After serving




A=

notice under Section-50 of ‘i”f‘\i?ﬁ. Act and the appeliant having been
corgented to be searched by Eim, A.SI. BN. Singh PW-4 searched
the appellant and found in his right full pont pocket brown sugar like
substance kept in 3 plastic bags weighing approximately 15 grams. The
brown sugor like substance was mixed on a plain paper and wos
weighed. It was found thot the net weight of the substance seized
was 12 Grams 800 Milligram ‘while,along with the plastic bags it
weighed 14 Grams 170 Az‘ai%?igmrﬁ; The entire brown sugar like
substance was kept in one small plastic Sag and was sealed by ASL
BN.8ingh clong with 3 ‘empty plastic bags. The aforesaid sedled

substonce wes handed over to Head Constable Mahesh Gupta No. 296,

Malkhana Moharir of Police Station-Ambikapur for safe custody. On

27-07-2001 vide memo Ex.P-19 of Superintendent of Police, Sarquic
J

ot Ambikapur, the aforescid secled packet was sent to the Forensic

Science Laboratory, Segar for chemical examination. Vide report

P20 doted 09-10-2001 it was opined by the Forensic Science

Laloratory that the substance sent for examination was
Y :

Dincetylmorphine (Heroin). After completion of investigation, the

sppelicnt wes prosecuted under Section-22 of the Act. The cppellant

¥

ubjured the guilt, pleaded innocence and led no evidence in defence.

The prosezcution examined as many as 4 witnesses. Relying upon the

tegtimony of A.5.I. BNMN.Singh PW-4, Hemant Yhare PW-3, SH.O
4

Ambikepur and the F.S.L. report ExP-20, the trial Judge convicted

and sentencad the appellant as aforesaid in para-1{Supraj.

4, Shri A Shukla, learned counsel for the appellant has assailed
the conviction and sentence awarded to the oppellant on the ground
that the evidence led b\f the prosecution failed 1o establish the guilt
of if'ﬁé appeliont under Sacﬁe;%-&’?. of the Act of 1985, It was

contended that Heroin, a Drug commonly known as browm sugar was a

1

Narcotic Drug and contravention in respect thereof was an offence

RN T
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under Section-21 of the Ac-i’\of 1985. The conviction of the appellant
under Section-22 of the Act of 1985 was thus erroneous. It was also
argued that independent wiitness Santosh PW-1 did not support the
prosecution case and another independent withess Sudama was not
zxarained by the prosscution, for which an adverse inference ought to
have been drawn against-the prosecution. Learned counsel also urged
that non-compliance of Section-55 vitiates the whole prosecution
since neither the Malkhana Maﬁé{rﬁa,{Head Constable Mahesn Gupta
PW-3 to whom the property was entrusted for safe custody, was
examined nor was any evidence led by the pmsecu‘ﬁon to show that
the Station House Officer of P.S. Ambikapur had affixed his seal on
the seized and sealed substance handed over by A.S.I. B.N.Singh
PW-4 for safe custody. Lastly, it was contended that the report of
Forensic Science Laboratory did not chow that the packet sent for
chemical analysis contained 3 Plastic bags. Therefore, it could not be
ruled out that the substance sent for chemical examination had been
tampered with., On the other hand, Shri Ashish Shukla, learned Govt.
Advocate with Ms. Sunita Jain, Panel Laéfyer’ argued in support of the

impugned judgment.

53 Having considered rival submissions, T have perused the record

oF Special Criminal case No.14/2001. The of fence under Section-22 of

the Act entails rigorous imprisonment for a term which shall not be

lzzs than 10 veors but which may extend to 20 vears and algo 1o a
Y Y a

minimurs fine of Rl Lakh which may extend to Rs.2 Lakhs. It was

thus obligatory on the prosecution Yo prove beyond reasonable doubt

thet the substances clieged 1o have been seized from the possession

of the appellant was the same- which wos received for chemical

analysis ot the Forensic Science Laboratory.




6. Section 55 of the Act lays down that before entrustment of

the article seized cmd_ delivered at -1'he Malakhana, the Officer-in-

Charge of the Police Station 4is required to affix his seal on the

samples seized and sealed by the Investigating Officer. In the

pregent case, A.SL. BN. Singh PW.4 has in paragraph 19 of his

testimony stated that héﬁﬁad_ enirusted the sealed packets containing

brown sugar like substance Yo &%éfkixam Moharrir Head Constable

Mahesh Gupta (No.226) for safe cusﬁidy. However, the prosecution
P

hasg neither produced the Malkhana Register nor examined Malkhana

Moharrir Head Constable Maohesh Gupta to prove the aforesaid fact.

Station House Officer, Police Station Ambikapur Hemant Khare PW.3

did not state that the articles entrusted by A.5.1. B. N.Singh P.W.4 to
the Malkhara Moharrir were also sealed by him. Thus, in the present
sase, non-examination of Malkhana /Maz‘mr}*:}ﬂ non-production of
Malkhore Register and the fact that the Station House Officer did

net affix his seal on the substance entfrusted for safe custody by

-,

%51 BM.Singh P.W.4 shows total non-compliance of Section 55 of

7. A.SI. B.N.Singh P.W.4 has testified that he had récorded the
sforesaid secret information vide ExP.1 in the presence of witnesses
Sentosh PW.1 & Sudama. Tt, thus, appears that these two witheszes
were present with A.5.1, BN.Singh P.W.4 right from the fime when
the secret information was received till the article seized from the

possession of the appellant were sealed. However, Santosh P.W.1 did

oy

w0t support the prosecution story and stated that the police had

taken his signatures on-_8 ~ 10 papers. Nothing could be elicited in his -

testimony even after the witness: was declared hostile and eross

examined by the prosscutor. Ancther independent witness Sudama

was not examined by the progecution for which there is no explanation.

Tt ig settied law that when an independent witness though cited end

-
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avallable is not examined by the prosecution without any rhyme or
recson on adverse inference against the prosecution will have fo be

drawn, g

The testimony of Station Heuse Officor P.S. Ambikaepur

.C,i

Hemant f(h&i‘%’i P.W.23 does not show that he had accompanied A.S.1.
2.MN.Gingh to the Bus-stand ﬁmbikapur for intercepting the oppellant.
Navneet Singh who was called by A-ﬁsis%aﬁ'? Sub-Inspector B.N.Singh
after effecting o seizure of the brown sugm' like substance from the

ogsession of the appellant for weighing the substance seized was algo

v

not examined by prosecution. It is in the weighment Panchnama

-2 P A0 that it appears for the first time that the geized substance

was kept in a plastic bag and was sedled dlong with the three empty
plastic bags in which the substance was found Yo have been kept in
possession of the appellant. All other documents exhibited earlier ie.
seizure memo Ex.P.6 at 12.20 hours, homogenous sample Panchrnama
Zx.P.7 ot 12.35 hours, identification Panchnama of brown sugar like
subgtance ExP.8 at 12.50 hrg, the weighment verification Panchrama
Ex.P.2 at 13.00 hours do not show that the substance seized from the
appellant had been sedled. In this manner, Navneet Soni was also a

moterial witness Yo prove the factum of sealing the substance alleged

‘o have been seized from the appellant. Non-examination of Navneet

Seni thus justifies an adverse inference against the prosecution.

e, Ex.P.1 iz the Panchnama of the secret information received by
Asst. Sub-Inspector af 2.50 AM. at Police Station Ambikapur and

shows the presence of both witnesses Sudama Prasad and Santosh

Kurar. Tt is not clear whether these witnesses were present ot the.
Police Station by charice or were called to be a witness of the secret

r

'%m“_s'::ﬂm&i‘icﬁ received by Asst. Sub-Inspector B.N.Singh. The fact

s

mat Santosh Kumar did net support the prosecution story and also

“? @




- HMobarrir Head Constable Mdhesh Gupta were not examined by the

the ‘Fa that independent witness Sudama Prasad was not examined
by the prosecution aiso jUSﬁﬁEAhﬁﬂ adverse inference against the
ProsEC cution. -

10, The ssized subsitance is alleged to have been entrusted to Head
Consteble Mdhesh Gs.p‘h:a Ne 296 on 25.7.2001 by A.SI. BN.Singh.

Non-produstion of the Malkhona r,agssi‘a?‘ alse creates a sericus dent
in the prosezcution story. The memo of\Superiﬂ?endenT of Police dated
27.7.2001 shows that the sealed substance was sent “?‘hréugh Juhar
Sai No.B43 of Police Station Ambikapur. However, the report of
Forensic Science Laberatory Ex.P.20 shows that the sample packet
was received at F.5L. Sagar on 30.7.2001. Constable Juhar Sai was
alse not examined by the prosecution would have thrown light as to in
what condition the sample was kept during these 4 days by him. The
Panchiaima of the weighment and sealing articles Ex.P.10 clearly shows:
that the seaizd pocket contained one white-paper in which there were
empty polythene puckets and another polythene packet containing 12
grams 800 mil! Hgrams brow.ﬂ sugar, The report of the F.5.L. does not
show that it contaived a white-paper or three empty plastic bags
imzide the packet.  Although A.SI. Sub-Inspector B.N.Singh has
stated that he had affixed the specimen impression of the seal on the

Panchiama Ex.P-9, yat there is abseiutely nothing on record to show

that o specimen impression of the seal was deposited along with the

s2aled substance in the Malkhana, The report of the F.5.L. also does
not show that a spec imen impression of the seal was sent separately
with the sample. The memo of Superintendent of Police Ex.P.19 also
does riot show that a spac:imen impression of the seal was alse sent to
the F.OL. In view ef the fact that mdepencem‘ witness Sudama

Prasad, Goldamith Navneet Soni, Consteble Juhar Sai, Malkhana

&




nregecution and aigo the fact that the seized substonce entrusted for

safz custody ot the Malkhane did not bear the sedl of the Station

~

Mouse Officer of P.5. Amblkapur, the substance which was sent for

chemical examination could have been tampered with cannot be ruled

it T¥isalso o be noticed that in EkP.18-A, A.ST. BN.Singh P.W.4
was shown to have been caompaﬁied by Head Constable No.06,

3, Lonstable No.227, Consteble No.603, Constable
Ss;zg_, Singh and Clonstable No.622.  However, none of these
witnzsses werz examined by the prosecution for which there is no
explanation. Their non-examination becomes important since Sudama
Prosad, ndependent witness of the seizure, was also not examined by
the proszeution.  A.SJI BN.Singh PW.4 has also admitted in
poragropn 23 that of the time of effecting the seizure of the brown
sugar like substance from the appellant vide Ex.P.6 he had not sealed
the articles. He has also admitted in pamgmﬁh 24, that he did not

separately weighed Tthe quontity of brown sugar like substance in each

sinstic bog.
2. The seized articles were prcduced before the frial J'udge who

poper inside the packet. It does not mention that it contained the

wrapper of the packet contdining the sedl alleged to have been used

by A.3T1 BN.Singh for sealing the samples, as shown in Ex.P.10. Thus,
thig also creates a serious doubt that the samples sent for chemical

tysis Yo the F S . could have been tampered with.

12 It i also pertinent to note that the appellant was charged

under 5&:‘?%&?‘4 22 of the Act of 1985 for possessing brown sugar

which is a narcotic drug and the conviction of the eppellant by the

T T,
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triat Judge is also under Section 22 of the Act. Hom}aver, Section 22
of the Act of 1985 deals with punishmeh‘% for contravention in relation
Yo psychotropic substances. Schedule - T of the Rules framed under
the Act of 1985 clearly shows, that Discetylmorphine (Heroin) is a
narcotic drug and not a psychotropic substance. Therefore, the

charge framed against the appellant under Section 22 of the Act

-

14, Having thus considered the evidence led by the prosecution in
s entirety, the following points emerge:-

A.  Sudama Prasad, independent witness of ssizure
wag not examined by the prosecution for which
there was ne explanation.

v

Ancther independent witness Santosh PW.1 did
net suppert the prosecution story.

Head Constoble Mohesh Gupta No.296 to whom
the seized substonce was alleged to have been
delivered for safe-custody by A.5.1. B.N.Singh was
also not examined for which no explanation was

aiven,

o

The Malkhana register was also not produced to
prove the condition, date and time on which the
sampie was entrusted for safe custody and was
taken out from the Malkhana.

7

Constable Juhar Sai who was enirusted with the
sample for being taken for chemical analysis te the
F.S.L. was olso not examined by the prosecution.
There is no explanation for the custody of the
sample from the time when it was taken out from
the Malkhana up to the time when it reached the

i

F.SL.

The specimen impression of the seal used by A.S.T.
B.M.Singh was also net sent along with the memo
of Suberintendent of Police to the F.S.L.

Bl
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.  The property produced in the Court also did not
show that it contained the wrapper bearing the
seal of A.5.1. BN.Singh in which the sample was
alieged to have been sent to the F.S.L.

H. There is total non-compliance of Section 55 of the
Act s the Station House Officer of Police

2
Station Ambikopur Shri Hemant Khare did not
" affix his seal on the substance alleged to have
been deposited, by’ A.5I BN.Singh in the

Malkhara, .

Crorge framed against and conviction of the
appellont under Section 22 of the Act 1985 was
contrary to law since Diacetylmorphine (Heroin) is -
a narcotic drug covered under Section 21 of the
Act.

bt

5. In view of the above, conviction of the appellont under
Section-22 o

by the lzarned fricl Judge are liablz 1o be set aside.

16.  In the result the dppeal is allowed, The conviction of the

appeliant under Section 22 of the Act and the sentence awarded

£ the Act of 1985 and the serntence awarded thereunder

— - ——

| ~ Dilip R‘aosahebv Deshimukh

Judge



