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g ludqmen'!- of theé Court was delivered bv L Bhadaa -
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Crim

1. Crimi

;nal Appeal Nof3040f98,' filed by appznams-nammj alias
rchhu, Punitram alias ‘Motu, Radhe Gond & Dayaram and

ina'i ﬂpi:;ealNo 2638/98, field by appéll.an'f;s-t.akhan fAangal

: “"*t«». .

"Singh and Laxman are being disposed of by this commen

judg
judg
Addi
5a+e

ment, as both these appeals are umsmg out of the same
menf passed in Sessions Trial No.144/91 b}r learned
tional Sessions Judge Beme?rn r*ela"i'mg to the same incident

d 30 IO 1990.
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2. Tl*;es-e appea!é are directed agains}i' 'I'He judgment of conviction -
and order of sentence dated 17”’ Qctober, 1998 passed by

| | - Iear-necl Additional Sessions Judge, Bemetra, Dis+r|c'l' Durg in

: _ o Sessrons Trial No.144/91, whereby learned Additional Sessions.

L Judge after holding’accused/appellants, Ramraj alias Muchchhu,

| Puneetram ai.i-as Motu, Radhe Gond, Mangal Singh, Laxman,

Dayarar and Lakhan; guilty for ;ommiséian of offence under

Sections 396 & 397 of the Indian Penal Code, sentenced ealc‘:h of

the acecused to undergo R.I. for life, to p&}f a fine of Re.500/-
and |n default of payment of fine to further undergo R.I. for 6
mor¥Ks and R.I. for 7 years respectively. Both the sentences are

direeted to run concurrently. However, learned Additional

Sassmps Judge acquitted accused persons namely Khelandayal,

Radhe alias Radheshyam & Ashwani from the aforesaid offences.

3 Thie case of prosecution, in brief, was Tha*f in the intervening
mgh‘!‘ of 30™ & 31" October, 1990 at about 11.30. p.m. when
. Meenamm along with his family members was sfeepmg in his

house, he heard commotion in the village. On opening the doors,

- hejsaw that 2-10 persOﬂs standing in the street were abusing and
talking to enter his house, on which he closgd the doors. He & his
wife ran away from the house towards the field. The accused
persons carrying bomb, axe and:o.'!'hewdeaciiyrweapan's in their

“hands barged in his house and committed dacoity. They also

entered the house, where his brn'rher's namely Beniram,

Khemkumar & Ghanshyam were regiding alongwith their families,

When Beniram & Khemkumar put resw?ance the accused persons ' _ |

zxp!oded jute string (bemb) as a result of which Beniram and

, Khemkumar sus?mned mJurles cmd Ia'rer' on, Beniram succumbed to

‘H"Iil injuries. Accused persons looted gold & silver ornaments,

_ @'i'or-chf wristwatches ond’ c¢ash amount from the house of

fb’!.e!enﬁr'am and his brothers. Accused persons-also barged in the -
‘ |
(. . hn+se of Bisheshar, father of Meenaram, which was in the

theeshing field and looted torch, air qun, axe, crowbars, tape

‘regorder etc. Meenaram reported the matter in the same night

sl
P _ ,N
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- i.e. én 31.19.90 at 4.00 a.m. in the Police Station Berla, where
Sfaf:ian House Officer Shri 5.K.A. Nagvi (PW—"{:«) registered the

Cmme No. 125/90 under Sections 395, 396 & 397 of the IPC
thro .lgh F.I.R. Ex P-20. He also r-egls-l'er*ed the merg mhmu’rton

_ No.21/90 (Ex.P-22) regarding death of Beniram, left for the

- scene of occurrence and prepared the site plan (Ex.P-1) of scene

of ocicurrence, Halka Patwari was also asked o prepare the site

plan of scene of occurrence, who prepdred the site plan Ex.P-23,

‘After giving notice (Ex.P-6A) to the Panchas, the Invzsfigaﬁng_

Officer prepared the i-nquesf r'epr;r"l' of the body of Beniram dnd

sent ﬂle;deud body for postmortem examination under Ex.P-23A.

‘He also sent the injured Khemkumar for medical examination

under Ex.P-24. Postmortem on the body of Bemmm was conducted

.by Dr* #.C. Mehnaf (PW-31}, who prepared the postmortem

repoM' Ex.P-42 and noticed that there were blest burn (gun-
pawder‘) injuries on the chest, neck lefT hand and face. There

was blackenmg of skin, a Iaceru'l'ed wound on the left shoulder

“* and ches? in the size of B x 3" deep to the bone, musc!es were

d_,amaged. Subclavian arteries were lacerated and there was a hole
' ]

-~ inthée arteries. Left scapula and humeris bones were fractured.

Ther wds haemothorax on The left side cf\}ghesf. AH these

injuriles were ante mortem in nature and caused by blest. The

doctolr opined that cause of death was shock and haemorrhage on

cccount of blast injury. Dr. K. Shrivastava (PW-?) after

examination of injured Khemkumar, prepared the injury report

Ex.P-15 and he also lrlm'l"iced burn injuries on the body of injured

. On 17 1i.1990, while in police custedy, accused Puneetram alias

Motu gave ‘memorandum (Ex.P-11) under Section 27 of the

Evidence Act, accused Ramraj alias Muchchhu gave memorandum

Paive’

ExeP-22, accused Radhe Gdﬁa"ghve-m@moraﬁdum Ex.P-23, accused
Lakh_aln gave memorandum Ex.P-24, accused Marigaf Singh gave
j “un ‘ ,

memori[andum Ex.P-25, accused_!.axman gave memorandurn Ex.P‘-E:’:

and accused Dayaram gave memorandum Ex.P-27. In pursuance of -

these memorandums one torch was recovered at the instance of

=
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: qccu%ed Puneetram alias Motu under'Ex P-28; explosive powder

Jufe string & copper wire were taken into _possession at the
ms’rance of accused Ramraj alias Muchchhu under Ex.P-29. On

production by one Vinod Kumar Agarwal a lump of gold weighing

. 6.900 milligram and one register were taken into possession

‘undep Ex.P-14. A lump of silver weighing 495 gms and lump of gold

weighing 3gm 2 milligram were taken into possession under Ex.P-
20. Cne bill receipt regarding sale of jewe!ry by accused Radhe

was taken into possessnon under Ex.P-32. At the instance of

-accu*;ed Lakhan one ladies wa‘!‘ch was taken into possession under

Ex.P~?@, One tape recorder’'and torch were recovered at the

instance of accused Mangal Singh under Ex.P-35. One golden nose
ring and bunch of keys were taken into possession at the instance

of ac'cused Laxman from his house urader' Ex.P-36. At the instance

of aclcused Dayaram two live jute string bombs were taken into

possession under Ex.P-39.

. During investigation, test identification parade of accused

persons was conducted by PW-32 Shri Anthony Tirkey, Executive

._Magisfr’u?e in which accused persons were identified by Babulal,

Meeﬁamm, Bishesar, Ghanshyam, Kansharam, Budhkumar, Paretan,

Dindgyal, Sukhiram, Pyaribai, Munnibai,\k Padumbai  and

identification memo Ex.P-16 was prepared. Identification of

recoviered arﬂcies i.e. wristwatch, torch, tape recorder, anklet,
keys, golden nose ring was alse conduﬂed by ‘rhe Executive
Mug:skra?e in which Bisheshar, Meenamm Pudumbm Pyaribai and

Ghanshyam identified their articles and'accordmgiy,

~identification memo Ex.P-17 was prepared. Identification of one

pair of anklet was conducted by the Tehsildar in which Vishesar,

Padumbai & Pyaribai identified the silver anklet and

identification memo_ Ex.P-18 was :prepared.'

T L

. The investigating officer also seize-:éf)fhe blood stained soil and

plain soil from the place of occurrence under Ex.P-7. He aEso took

into Possession the particles of exploded bomb from the place of

occurrence under Ex.P-8 and boxes under Ex.P-9 & Ex.P-11. He
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| ?ook into possession two parts of door' which were cut by the

acc\used persons with the axe and other pieces of broken door
under Ex.P-12. Par‘hcies of bomb and two live bombs were sent
I

for examma'hon to Forensnc Science Laboratory, Sagar' from

where report Ex.P-41 was received.

. After usual investigation, charge sheet was filed against ten

accused persons including the present accused/appeliants inthe

Count of learned Additional Chief Judicial Magisfrnfe,-Bemefra,

whejin turn committed the case ¥o learned 5 Sessgions Judge, Durg

from where learned Additional Sessions Judge, Bemetrareceived

e :
the case ontransfer for frial. Learned Additional Sessions Judge

after perusal of the record was of the opiniotn that prima facie

offences under S'ecﬁ.ons 396 & 397 of the IPC were made out

against the accused persons, therefore, charges were framed and

explained to the accused persons. The accused persons denied.
the charges and pleaded for trial. The prosecution, in order to
establish the charges against the accused persons, examined 32

witnesses. Learned 'Additional Sessions Judge recorded the

‘..si‘a'tem'en'{' of accused persons under Section 313 of the Cr.P.C.in

-whigh they denied the material appearing agmns+ fhem in the

prosecufion evidence and stated that They are innocent. ‘They
have ft._wfher stated that their pho‘fagmph was taken at the
instance of Station House Officer and same was shown to the

witresses before their test identification parade.

. Leanned Additional Sessions Judge after hearing the arguments

of learned counsel for respective parties, convicted & sentenced

the jaccused/appellants as indicated in The carlier part of this

. We have hear'd M. Abhay Tiwari & Mr' R.K. Jain, learned counsel

for the accused!qppellan‘rs ‘and Me_U.NT5. Deo, Additional Public
Prosecutor with Mr. D.K. Gwalre, Dy, Govt. Advocate on behalf of
theiState/respondent. | | . |

10.Learned counsel for the accused/appellants have not disputed the

o \\lio\:niciclal death of Beniram, injuries sustained by. Khemkumar as
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also j1‘he factum of commission of dacoity in the house of

Meenaram Beniram & Bishesar in the m'rer-venmg nfgh'r of 30™ &
315 @c?ober 1990, They mmp!y argued that the prosecution has
, uHe_rly failed in connecting the accused/appellants with the
- dacoity in question, Ti‘;ey aréuéd that the 5.H.0., Police Station
Berlae before test identification parade got the accused/
appeliants photographed and shown their photographs fo the
l-ﬁi‘rnresses'. They als_a argued that F.I.R. shows that the nccuséd

_persans were wearing monkey cap & muffler and anly their eyes &

face were visible, therefore, in the &ircumstances, in pitch of

dark mgh‘f it was not poss;ble for the witnesses to identify them.

4 Theylulso submitted that in the FIR, description & features of
the b;aclyaof accused persons or any other identification mark has
not bieen rﬁen‘l‘ioned‘, therefore, reliance cannot be placed on the
iden‘l‘%iﬁcaﬂon memo Ex.P-16 as also on the evidence of

p’rc-_sef.cu?i_on witnesses regarding identification of tThe accused

. perscins. As far as recovery of looted articles at the instance of
qccuéed- persons is concerned, they argued that both the
A .mdependenf recovery witnesses have turned hostile; therefore,
recoyery was alse not established. Moreover, ‘I‘he identification _
of articles by the witnesses before the Execu\}ive Maéiswa're was
not cionducted properly. The articles were not produced and got
identified by the witnesses during “h"ial,r'l'he;'r‘.efére., by the
alleged recovery of articles, the accused persons cannet be
connected with the daéoi?y in question, The test i.d'enﬂficc;'rion
of accused persons & articles were conducted betufedly, :

‘l-her-e:for*e reliance cannot be placed on Memos Ex P-16,Ex.P-17 &

Ex.P-18.

-1 11.On the o'i'her hcmd learned Adt-:l_‘ii'ionai Public Prosecutor for the

State supporfad the judgment of 'I'he Tmal court.

}
N
1 ) 12.As faer as first argument of learned counsel for the appeliants is
\ concerned, PW-32, Anthony Tirkey, Executive Magistrate, has
sfa'i‘_f’dl%i'ha'r on 2.12.1990 test identification parade of sevén_

p'ersémsiwas conducted by him in which 29 persons were mixed

i
%
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i

and the witnesses identified the accused p_ersoﬁs. Apart from
. +ha~F Padum Bai (PW-15) identified accused Puneetram alias Motu
& RamraJ alias Muchchhu. He prepared the report Ex.P-16. In
cross- ﬁxammahon +his witness has stated that there was no

information to him reg’:arding phafogr’aph of the accused persons.

- No specffic question was put to the Executive Magistrate by the

defence counsel that the accused persons.were photographed

befcwe test identification parade and their photograph was shown

to +he witnesses. Perusal of iden"?:if.icaﬂon memo Ex.P-16 shows
H'm“t it has nowhere been mentioned that at the time of test
: sdenﬂ‘f"cuhon parade the accused persons apprised The Executive
Muglsi‘rq?e that before test identification parade, the 5.H.O. got
~them phofogr‘dphe’d and their photograph was shown to the
withesses. Mo'reover, the Investigating Officer (PW-26) in his
cross-examination denied that he go-l- the accused pér'sans
photographed and their pho'rogr-uph was shown to the wafnesses
Even though, photograph Ex.D-1 has been tendered m'!'o evidence

and counsel for the accused/appeliants argued that in this

photograph the accused persons along with S.H.0O. are visible, but .

merely on the basis of this argument and evidence available on

record it cannot be held that the acchsed persons were.

phdtegraphed and thereafter, their photo was shown to the

tendered into evidence, it was the duty of :def‘en'ce counsel to

confront the In#esﬁga?ing Officer (PW-26) with the photograph

by lasking him that in this photograph his photo is at such and.

such place and each of the accused person is at such and such
pldce, without which mere tendering into evidence the
| ‘phofogr-aph it cannot be held that this phofugruph is of the

acéused persons and that The same was shown to the witnesses

Qbefore test ;denﬂﬁcaﬂon par’ade I1‘ lias also net been

esfabhsheci that when -rhls phofograph Was Tnken In order to '

‘prove the date & time of photo, negative of photo as well as’

| photographer must have been produced.

k]

withesses. In all fairness, when the photograph Ex.D-1 ‘was
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13 . Test §iden?ificaﬂon parade and themo is not the substantive piece

of eviidence, such tests are primarily meant for the purpose of

he!piri"lg the investigating agency with an assurance that their

 progregs with the investigation into the offence is proceeding on

the right lines. Simply based on the identification memo, accused

persans cannot be connected with the crime unless during the

course of trial the witnesses identifies the accused persons &
articles in the court, that is the substantive piece of evidence.
The test identification parade memo is prepared to ensure that

the m‘Lifniesses just after the occurrence identified the accused

-

% : :
persdns & articles in the test identification parade, same is

udmi:%sibie under Section 9 of the Evidence Act and which sim‘piy

giuesg créddence to-substantive evidence of the witnesses, which

_They!daposed _befor:e the court. As observed by the Hon'ble Apex

Cour‘l:“ in Vaikuntam Chandrappa Vs. State of Andhra Prodesh
repari‘"i'ed in AIR 1960 SC 1340 that “the substantive evidence is
the .;'rafemeﬂf' of a witness in Court and the purpose of test
fa‘enf%'ificaﬁan is to test that evidence, the safe rule being that

fhe éworn testimony of the witness in Court as fo the iden tity of

 the ﬁ?CCUS'ed who is stranger ¥o him, as a ggneﬂaf‘ rule, requires

wm*obwaﬂan in the form of an earfier iden ﬂ\?fcm‘;o;? proceeding.
IF there is ne substantive evidence about the appellfant having
been one of the dacoits when P W 10 saw; them on January .E“ﬁ,
1963 then the T.I. parade as against him cannot be of any

assistance to the prosecution”. This principle was again

reiterated by the Hon'ble Apex Court in the matter of Hasib Vs,
The State of Bihar reported in AIR 1972 Supreme Court 283

and in the matter of Matru alias Girish Chandra Vs. The State
of U.P. reported in AIR 1§3’1)5'upreme Court 1050,

i4.Ceuplled with the identification roemo,” if we look into the

ewdence of witnesses who were examined in the court, PW-8
Bishesar, in whase house dacoity was committed, has s%a-l'ed that

in the -t?ﬂid -mgh‘t‘ about 12.00 when he opened the doors of his

h'ousc,. yzvhi'ch was in the Threshing field, in order to take out the=

|
]




)

Page 9 of 20

animals, he saw that 8-9 persons were standing at the distance of

10-.12: steps from the door, one person asked him that you are
awnkgening even in late night and thereafter he said that they will
sear-%:h his house. These persons caught him and also to another
per‘scim namely Dindayal, who was in his house. He was wearing one
wa'l'ciﬁ'l, same was snatched by one of the accused. Fromthe rooms
of ht:s house, ‘rkhe accused persons had 'Ioofeld crowbars, axe,
!a?hi[&::, air gun, tape recorder and torch. Nandu & Munnalal cal:?ne

and informed him about the dacoity in the house of Meenaram and

Beniram. In the test identification parade, he had identified

_ accus;d"Ramraj, Dayaram, Puneetram & Radhe. He has alse stated

that accused Puneetram was abusing him, He has further stated

that|there was light in the house when the accused persons

‘entered his house; at that time faces of the accused persons

were| not covered with the mask. He identified Dayaram saying
him as Radhe. As per evidence of PW-—ZO Meenaram, his wife
P}rc:r'f Bai and he ran away, but before running away he saw ?he»

accused persons in the street, they were abusing. He saw themin

A.'i'he street- light. PW-14 Munni Bai, wife of mJured Khemkumar

has deposed that & persons carrying club, uxe pisfoi and other

dead!y weapons entered their house after breqkmg open the

‘door| The accused persons snatched wristwatch of Padum and one

golden nose ring of her mother-in-law. At that time there was
sufficient light, therefore, she was able o memorise the identity

of accused pérsons in the light who are present in Court. She

has |stated in Para 3 that test identification parade was

conducted in Durg Jail in that she identified the accu‘s'ed
persons. _Ideﬁificq_ﬂpn memo Ex.P-16 bears her signature at ‘A to
A’ pl:sce;; PW-15, Padumbai has stated in her evidence that 8-9
persons. eni‘ered ‘their house after breakmg open the doors, they
were| carrying bomb, pts*i'a! lathi. She has 'Fur'!'her stated that
the accused persons snatched her wms?wa?ch and golden nose
ring of her mother-in-law. There was hgh"r in the house,
ther :fore, she was able to memorise the identity of accused

persons standing in the Court. Test identification parade was
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z:onducfed in Durg Jail, where 1den’hﬁcaﬂon memo {(Ex.P-16) was
_ prepared which bears her signature at ‘B to B’ place. PW-18
Khemifumar' the injured witness, has stated that §-9 personﬂ
en'l'ered the house. They assaulted him & his brother with the
lathi, .bu‘r they did not leave the place, thereafter, the accused

per'sens exploded the bomb, as a result of which his younger

broThTr Beniram sustained injures and died. He al<o sustained

injuries. Thereafter, the accused persons looted jewelry of his.

_mofhelﬂ and other female members of the family. At that time,
light Juas burning in the house, accused persons were wearing
mask, buf 'I'heir' eyes and mouth were visible. PW-~19 Babulal
indicating towards accused Khelandas has stated that except
Khelandas ether agcused persons standing in the court were
present at the time-of d'a/coify. In cross-examinaﬁon.of these
@i?nesses_, the defence has not been able to elicit any

cir‘cumsf‘ance which rmakes the evidence of ‘!'hese wﬂnesses

'%unrehable or untrustworthy regarding identification of the

accused persons.

s - 1B.The ingident tock place in the intervening night of 30™ & 31°*

Oc“i‘ober, 1990, the hccused persons were arreshed between 17

to 19" |November, 1990, thereafter within a period of 1B days
test 'iden‘!‘af:ca?lon parade was conducted i.e. on 2.12.1990Q."

Therefore, from the date of ccmmissi‘on of offence, the test
identification parade was conducted within a period of 30 o 33

days and this time gap.is not much wheraby the idenﬂﬁcahon can

" be held|to be delayed.

16 Thereft}r‘e the ewdence of above witnesses mc!udmg fhe

ewdencie of Executive Magistrate ifispire confldence of the Court

- o hold ?‘huf the withesses were able to merorise the identity of

accuted persens during commission of crlme in fhe I:ghf Their

- Court evidence regarding identification of accused persons stand
~corroborated by the test identification parnde memo Ex.P- 16.

There ig no:reqson to disbelieve the evidence of these wﬁ'nesses,

implicit reliance can be placed on the evidence of these witnesses

i
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"and the trial court has rightly held that these witnesses were

~ableto memorise the identity of accused persons while they were

mvoi.ved in commission of daceity and murder of Beniram by

explodmg the jute string bomb.

17.As ﬁar' as second point argued by Iearned counsel for the

appe]lan'ts that as per FIR, the accused persons were wearing
monk!ey cap & muffler, fherefore it was not possibie for the
prosecution witnesses toidentify themis concerned, in the first

iﬂsfcfnce in the FIR it hasg beer; men'ﬂ'ioned that the accused

persons were wearing monkey cap & muffler but it has not been
;\

men'i'mned that their faces were foi‘a[ly cwered fherefore the

mfne':sses were not able to lden'l'lfy the accused persons.
4

'Moreiover, in crosé-examination of these witnesses the defence

LY

‘has ot been able to elicit that the faces of accused persons

were '!'o+uliy covered therefore, they were not able 1'0 n:hzn'f'lf',‘r
+hem§. In their evidence they have stated that in the I|gh1‘ they
were able to memorise the identity of arcu:-ed persons. As far as

evidence of PW-lS_Khemkumar in which he has stated that

~accused persons were wearing mask and onlty their eyes & face
. were| visible is concerned, in the first insfqgce he has stated-

that |the faces of accused persons were opened, therefore, it

cannot be said that they were not able to identify the accused
persons. Even otherwise, witnesses have not stated that faces of
accused persons were totally covered. Therefore, we do not find
any’ substance in This ﬂrgumen'l‘ of learned counsel for the

accu&edfappellams

18.As far as third argument advanced b.y learned counsel for the

accused/appeliants that description of accused persons or

Edénfifying rﬁarks, complexion or features of the body have not

b%en|indicated in the FIR, Ther*éf’b'r-'e,r“fhé identification of

accused persons was not disclosed at the earliest, as such the

evidence of the prosecution witnesses do not-inspire confidence

‘is concerned, it is true that any identification mark, complexion

or feature of the body of accused persons have not been
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: men'i'icéned in the FIR, had that been méh‘fionsd inthe FIR, then

that méoufd have been o ground for giving more credence to the
evidehice of witnesses, but such omission in the FIR becomes

| .
relevant and important only when other evidence adduced by the

'"proseciuﬂon is not cogent & clear and the evidence adduced by

the prosecution is shqky, then the above argument advanced by

learned counsel for the accused/appellants becomes relevant and

importjant, but when cogen+ and clear evidence has been adduced

by the prosecution 're‘gqrdin'g identification of accused persons

coupled with the recovery of looted articles from the accused

,'persons'**an fhu? case the above emission loses its s;gnmcance er

importiance. In '!'he present case, as has been mentioned earlier
that the witnesses_have clearly stated that they were able to
memorise the identity of accused persons in the Iigh'!', mereover,
the looted articles have been recovered at the ins’ran-ce of the

accused persons, ag such on the basis of above omission in the

., FIR, the prosecution case cannot be thrown away.

" 19.Now coming to the point of identification of looted articles and

v

its regovery at the instance of accused persons. It is true that

in this case independent recovery witnesses n\égmeiy Dhanendra
Kumar| Sahu (PW-11) & Shankarlal (PW-29) have turned hostile,
therefore, only the evidence of Investigating Qfficer PW-26

Shri Nagvi remains. There is no law that if the independent

recovery witnesses furn hostile in that case the recovery of

articles based on the evidence of the Investigating Offic_ér

cannot be believed, unless the defence through cross examination

brings on record some disturbing features showing that the

eviderfce of Investigating Offfcer does not mspwe the
conftdence on account of cer1-a.|n omissions, contradictions or
'I'hqi' %mphmf rellance cannet be placed on the evidence of
Investigating Officer on account of proved bias, animosity or
false |implication. In such a case, the Court is required to

scrutinize the evidence of Investigating Officer with care and

circumspection, in order to decide the veracity of evidence of.
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Inve%?igafing Officer. In this case, as mentioned earlier, PW-26
SKA Naqvi, Investigating Officer has categorically stated that
while in police custody on 17.11.1990 accused Puneetram alias

Motu gave memorandum Ex.P-11 under Section 27 of the Evidence

© Act and in pursuance of that under seizure memo Ex.P-28 one

green colour torch was recovered from hig residence, which bears

his signature at ‘A to A’ place. Said torch has been identified by

PW-8 Bishesar as Article-E in the identification® parade
.cond] cted by PW-32 Erxe'cu'l'ive ,Mugisﬁu'i'e Shri Anthony Tirkes{.
In mfemo of idénﬂficaﬂon (Ex.P-17) as Item No.l battery is

included and the Executive Magistrate has stated that the gaid

torch was identified by Bishesar. In the cross-examination of the

Investigating Officer the defence has not been able to elicit

anything to show that recovery was not effected at the instance

of the accused Puncetram and a fake recovery memo was

prep?:tred. Even in Court evidence also Bishesar (PW-8) has said

1'ha+§+o_r‘_chl, Article-E, was looted.

Similarly, the Invesﬂgaﬂng Officer (PW-26) has stated

“that| accused Ramraj while in police custody gave memorandum

(Ex.|P-22) and in pursuance of that he got recovered the black

_ %y
ballistic powder weighing 1 kg, black colour wick, one jute string

about three hands in length and copper wire under Ex.P-29. He
has further stated that on being produced by one Dharamchand
{PW-?) one lump of silver weighiﬁg 495 gms, another lump
weighing about 112 gms, a lump of gold weighing 3gm 2 mi I.ligmm
and one register were taken into possession under Ex.P-20. PW-9
Dharamechand has categorically stated that on 3.11.1990 accused
R‘amrag brought one anklet of silver, one Har;ye weighing 115

grans and five golden pearls for sale, he purchased the said

_Jeweirles from fhe qccui&d\preseni‘ inthe court and entered the

23

same in the register (Ex.P-21). Lump mq_de out of said jewelries

was | taken into pessession by the police under: Ex.P-Z{')‘.'

Therefpre,_in view of the above evidence of PW-26 Inﬁes?iguﬂng

Officer that material for hrepamﬂon of bomb and bomb powder
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“were recovered from accused Ramraj and the geold & silver

arna?menfs, which he looted in the dacoity, were sold by him on

3.11.
poss
that

purc

E1990 to said Dharamchand {(PW-9), same were alse takeninto

accused Rarmraj brought these ornaments to him, he

hased the same and made entries in the register. There was

no réason before Dharamchand to implicate the accusedin a false

case

One golden lump was recovered from PW-6 Vinod Kumar to

whom accused Ramraj sold the same on 3.11.1990 and same was

“take
That

n into possession under Ex.P-14A. Vinod Kumar has stated

Pe"made entries in the register. Therefore, in view of the

evidence of PW:6, VEn.od Kumar & PW-9, Dﬁar‘amchand to whom

accu

reco

sed,Ramraj seold golden & silver ornamenis and also the

verjy of bemb particles including the ballast pdwder fromthe

.-acculsed Ramraj under Ex.P-29, it is established that accused

Ramraj was involved in commission of dacoity in question.

accu

' The Investigating Officer (PW-26) has further sfd‘red that

sed Radhe Gond gave memarandum Ex.P-23 and in pursuance

of that under Ex.P-30 one golden lump and one bill book was

aboll
31 ¢
Nem

info

reca

the

n
acclL

and

has

In being production of one receipt by accused Radhe Gond of
ichand Parasmal Jain dated 2.11.1990, Bill No.4 wasg taken
possession under seizure memo Ex.P32. The Investigating

cer has not been cross-examined on this aspect that these

above recoveries at the instance of acecused Radhe, which has

been established by PW-12 Vimalchand.

sed Lakhan gave mem"omndum“Eﬁ';P-E;% regarding !adies watch

under Ex.P-33 ladies watch was taken into possession on

uction by the accused from his house. PW-15 Padum Bai has

ed_Thcﬁ' accused persons snatched the watch from her. She

further stated that she identified ?He'wdf_ch before the

eszion under Ex.P-20. Dharamchand has categorically stated

vered. From Vimalchand {PW-12) one go\_%‘den lump weighing

t'igram 700 rhil!igr-am was taken inte possession under Ex.P-

veries were fake, therefore, there is ne reasen to disbelieve

The Ih_vesf‘l'igla'fingj_ Officer (PW-26) has also stated that
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' Exeéuﬂve Magistrate under Mema'Ex.?-IY. PW-8 Biéhesar in

Par-.az-'s of his evidence has stated that Article ‘¢’ wafchk was
idehiﬂfied by him also. Therefore, the Iadies'wafch was recovered
'i'"r'orn accused Lakhan by PW-26 af the instance of accused from

his res;dence and the same was identified by PW-8 & PW-15.

- Thzrefore, based on the recevery of watch from accused Lakhan,

the {nvolvement of accused Lakhan in dacoity is established.

PW-26 has further stated that accused Mangal Singh while

in policé custody'gave memorandum Ex.P-25 regarding the tape

r‘ecor-clq‘r that the same has been concealed in hiz house and in

pursuance of that under seizure memo Ex.P-35 one tape recorder,

' cycle & Torch were taken into possession from his house: Tape

recorder' Article ‘F' was identified by PW-8 Bishesar. In para-2

of h[s evidence, he has stated that the said tape recorder was

Ioo‘l‘ecl from his hause Complainant Meenaram (PW-2) has a!so
Ex.PL17 bears his signatures. Therefore, the tape recorder which
was |looted in the dacoity was of PW-8 Bishesar, who had
identified it under Memo Ex.P-17 and also in the Court, as such,

the involvement of accused Lakhan in dacoity is established.

Shri 5.K.A. Nagvi {PW-26) has stated that accused Laxman
while in police custody gave memorandum Ex.P-26 regarding one
golden nose ring & keys cmci in pursuance of that on 18.11.1990 he

gb"l' recovered one golden nose ring and keys under Ex.P-36,

Golden nose ring has been ldenhfled by PW-8 Bishesar before
the 'ii'eh__sildar and PW-8 has stated that Article 'D’ golden nose

1
ring iwus identified by him, therefore, the recovery of keys and

-golden nose ring at. the instance of accused Laxman and sam'e

were Ioo1‘ed during 'i'he dacm'ry is established, as PW-8 has

l&’enhf;ed the golden noée ring and-PW-16 has stated that one

golden nose ring of her mother-in-law was looted by the accused

persons. PW-14 Munni Bai has also stated that one golden nose

ring of her mother-in-law was looted by the accused persons. -




Page 16 of 20

fPW—Zb Investigating Officer has stated that on 23.11.1990

N accu%ed Dayaram gave memorandum Ex.P-27 and at the instance
of adcused Dayaram two live bombs made of jute string were
recovered under Ex.P-36 and under Ex.P-8 the pieces of exploded
“bomb| jute string, pieces of stones & broken glasées on which
smellof ballistic powder was emanating.were recovered from the

place of occurrence and similar kind of two live bombs were

recovered from the possession of accused Dayaram under his

memorandum Ex.P-27. .

Section 114 of the Evidence Act envisages that “rhe court
R : o :
may, presume the existence of any fact which it thinks fikely fo

ei-‘enf%s’, Human contuct and public and private business, in their
f*e!affr‘aﬁ to the facts of the particular case’ Illustration (a) of

Secﬂon 114 says “if any person is found in possession of stolen

i : gaads soon after the theft is either the thief or has receweaf
the gr:wds knowing them to be stolen, unless he can account for
fiis ;:?Ts’s'ess‘faﬂ”. '

!

Nawab ¥s. State of Delhi reported in AIR 2001 Supreme Court

were L.nade, consequent upon their disclosure statements, did not

B T .affer' an}f explanation regarding their possession of the stolen

-fhe Evidence Act it can safely be held that the accased’pe: sons

were af feast guilty of the offence of robbery. Sfmffar!y recent

(I | be presumptive evidence of the charge of murder as well” Inthe

matter of Lachhman Ram etc. etc. Vs. State of Orissa

m,‘_—

re]ﬁormd in AIR 1985 5upreme Court 486 the Hon'ble Apex

instance of the accused were made very sooh after the

occurrence, therefore, accused are fiable to be con victed under

Sectibn 395 of the I.P.C. with f“)?'e aid of Section 114 of the

have ;fmppeﬂe_d, regard being had to the commeon course of natural

;'-‘_‘%.ZI.T'he Hon'ble Apex Court in the matter of Nawabuddin alias

979 hield that “the accused persons from whom the recoveries
pr&perﬁes. Thus, by drawing a presumption under Section 114 of

and unexplained possession of stolen properties could be taken ta

Court| has held that “the recaovery of stelen arfrcfes" at the
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Nadu reported in AIR 1993 5u;pr'eme' Court 2821, in para-

20 the Hon'ble Apex Court held that:

"a presumption under Section 114 illustration {a) of the
Evidence Act should be drawn in a given situation is a
matter which depends on the evidence and +he
circumstances of the cases. The nature of sfoleﬁ
- articles, the nature of its identification by the owner, .
the place and the circumstances ’of its recevery, the
intervening period between the date of vceurrence and
§~"€'ﬁe date of recovery, the explanation of the #er’sans
concerned from whom the recovery is made are all facts
which are tq be taken into consideration in ar'lﬂwmg at a

decigion.® =~

In the matter of Ronny alms Ronald James Alwaris etc, Vs,

5+n‘re
1251

of Moharashtra repor-red in AIR 1998 Supreme Court
in para-31 the Hon'ble Apex Court held that:

Y

“recovery of articles belonging to the deceased family

from the possessmn of the accused soon after the.

.incident, --~ possession remained u}explmned by the
accused, so the presumption under illustration (a) of
Section 114 of the Evidence Act will be attracted.~---
Murder and E'obbery of the articles found to be part of
the same transaction and thus, it can be concluded ?haf
the accused cmd no ene else had committed the mur'c:.‘ers

and robbery.”

22.. Therefoﬁe inthe light of Illustration (a) of Section 114 of the

Ewdénce Act and ﬂbove Judgmenfs of the Hon'ble Apex Court, it

can saFer be held on “rhe Basis of recoveries of articles at the

instance of the accused persons, which were looted in the dacoity

or wh
accus

récov

ich were used in commission of dacoity, that the seven

eclfappellan'i's were the culpmfﬁ of daceity because

eries of ioo-red articles were made within a pemod of 19
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: deysgef commission of dacoity and the accused persons have not

beenéabf'e to explain the recent possession of these articles.

- 23. As lfar' as the point drgued by learned counsel for the
accused/appellants fhcd' identification of. articles were not

| conducted properly by fhe Executive Maglsfrafe is concerned, in
the cross-examination of the Executive Magistrate, the defence
has not been able to bring out any circumstance on record based

on which"l-he identification of articles can be succe:s'sfulf}?

LY

agsaited. Recovered articles were of Bishesar (PW-8), Meenaram

(PW-20) & Khemkumar (PW-18) and their family members and
A -

they ‘have identified their articles before the Executive

¢ Magis?ra?e Even, PW-8 Bishesar has identified +he articles in
the Cour‘!‘“ also. Mdreover, few articles were seld by accused
' RamraJ & Radhe ‘ro V:nod Kumar (PW-6), Dharamchand (PW 9), &
Vima!chand {(PW-12) and a lump made of ornaments along with
record regarding its sale to the Jewelers were recovered from
s them a‘? the instance of accused Ramraj & Radhe, therefore,
" there is ne subs'l'ance in 'I'hsa ur*gumen‘l‘ of learned counse! for the __

,qc‘_cusedfappe!lnnfs that ldznfifica'l'm,n pdrade of articles was not

conducted properly. The witnesses were able, wfo identify the

articlels because the same were being used by them regularly and

moreover, same were sdenffﬁed within a period of 33 days from

. the date of effence. The cxrﬂcies were identified even in the
v Court by PW-8 B:shesar Based on the identification of accused
| persons by PW-8, Bishesar, PW-20 Meenaram, PW- 14 Munmbm

b I PW-15 ®admu Bai in *rhe court as well as in the test identification

parade, as per tesgt identification pnrade_ memo Ex.P-16 that
fheseﬂper‘sons were involved'in eommis‘éion of daceity and also
based on the recovery and |den1'rfrca1'|on of articles, which were
used in commission of dacoityas well as looted in the dacoity, the
| ! : pros@;cufion has sucecessfully esfabhshed the involvement of the
- accused/appellants in commission of daceoity in the hcuse of

Meenaram (PW-20), Beniram & Bishesar (PW 8). It is also

\/\ established that during commission of dacoity, the dacou'l's

N \

N,

R

5



U g

Page 19 of'ZG |

comm:ﬁed murder of Beniram by expfodmg bomb and on account
of bomb explosion death of Beniram was causzd and Khemkumar

rec-ewed injuries.

24. As far as conviction of accused/appellants under Secﬂ_dn 396 of

the IPC is concerned, under Section 396 if any one of the dacoits
“commits murder in so committing ciaceify" every one of the
dacoits is liable to be punished either with death or imprisenment
for Eifel or r'.ig_orous imprisonment for a term, which extend to'10
vears. If a dacoeit in the progr:fzss' of, and in pursuance of, the
e:orrmiision of a dacoity commits a murder, all of his companions,
who :r"é participating in the commission of the same dacoity may
be convicted under this section, although they m;.w have no
parg‘!‘iciﬁa'rion' in The murder beyond the fact of participation in

dacloity. It is not necessary that the murder should have been

within the contemplation of all or some of them when the dacoity
wasg planned, nor is i.'.i' necessary that they should ,hd.#e actually
?ak;n part in, or abetted, its commission. Indeed T_Hzif',"may not
have been present at the scene of murder, oﬁ may not have known
~evep that murder was going to be, or had in fact been,

- committed. But none?heless they all will be liable for enhanced
punishment, prowded o person is in fact mur-der-ed by one of the
members of the gang in commission of the dacm'&‘y. As per the
:fac-rs of present ?.:ase, a member of gang of duc'o'i.i:s-g-'al-.;;"a!oded
bemb and on account of bomb injuries sustained by Ben.‘i'fﬁm, he
died and they committed dacoity in the house of Benirarﬁ,_

' Bishesar & Meenaram, ‘l'[rne,r'e*f"cnr'na,j they have been rightly
convicted under Section 396 of the IPC. Laoking.‘l‘o the manner

Cinwhich the accused!appellanfs had'commiffed dacoity and also
seriousness of crime, we are cf the ccnssdered epinion that the.

_ qccused;”appeliams do hot deservz cu'i*,a_ls.a'nlelruc';ar and they have
rightly been sentenced to undergo rigorous Imprlsonmerﬂ' for life.
Apart from that perusal of impugned judgment re_veais that

accused persons were involved in similar +~,;'pe of dacoeity, they




23

25,

26

Page 20 of 20

faced Sessions Trial No.239/91 and in that case also they were

sentenced to undergo rigorous imprisonment for 7 years.

As far as conviction of accused/appellants under Section 397 of

the IPC is concerned, Section 397 is net a substantive offence,

but Section 397 is enabling provision which provides that if while
committing robbery or dﬂceify; the offender uses any deadly
weapon or causes grievous hurt fo any person, the attempts to

cause death or grievous hurts to any person, the imprisonment

with which such offender shall be punished shall not be less than
$§‘.}=gn years. Therefore, in a case where robbery or dacoity is
committed by the offender and in that robbery or dacoity
ngredients of Section 397 are éaTisfied,.(i'n that case only with
the aid of Se:':"l'ion 397 §f IPC the minimum sentence of 7 years

has to be imposed upon the offender. The offender cannot be

convicted and punished under Section 397 independently.

. Inthe result, the appeals of accused/appellants partly succeed,

11"heair= conviction and sentence under‘ Section 397 of the IPC are

set aside, however, the conviction and sentence imposed upon the

.'nccusedfqppellan‘rs under Section 396 of the IPC are maintained

and to that extent the appeals of aclused/appellants stand

dismissed. Bail order of accused Puneetram alias Motu and

|lLaxman, who are in jail inspite of grant of bail, are cancelled.

IRail bonds of accused Ramraj alias Muchchhu, Laskhan, Radhe

are directed to surrender immediately before the trial court fo

Gond, Mangal Singh and Dayaram also stand cancelled and they

»

T

gserve the remaining sentence.
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