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HRY), STYR & AT H G&d frar, Fad 38 gl R
fear o, o el 386 gRT A = Te H 9 &Y IS S
R QYA FRTAT FE&IL1, QR A fareds g1 q@ & e
IR §RT UTRA 316 feAieh 21.8.2004 Y ARTSN # Iray gRy
U IIAAI URT 482 U8 Ufhar EfRdT & ded 39 <Ield &
qHET UEQd H S A EH 17.7.04 TA 17.8.04 & WIALTT
Giftst AT 7T A, & FeEaey # gEAQ H g M| g IS 59
AT gRT faEgd ey ¥ 22.7.05 A @RS H M| 3F
T & 9gd & R e W Oeg Joram & A1 fb ey
AT A URT 386 (N)(1) FUTST URT 391 §Us YUfehar dfedT &l
udAr-uy JfFad &, 39h1 AEarer J@ fear @ st i &
fATaRoT & @Y @1 g3 &1 39 e J feegrmd & 1 b
I °rg A 38 WSArud Y AT b qd GAdTS &g FEAGIT P

Thdr gl A e 39 WAL WO OR ad Fiee
AR BRAR HWM JeTHd HNTE T F FAT Urder
U3 feAlh 26.7.05 @ JUUeC gRT U¥qd fohar am=nm foad &
STl & 3MMeel f&eieh 22.7.05 &1 gaTell & §U IS SEAGI
g 5 I hr gaas & qd 9rT 386 (@)(1) FUTST URT 391 &
WIAT-gT FT AEaror fFar Sl 5@ wrddrus @ ey
SOIATIT §RT 37U 312 f&h 12.9.05 & §RT Ig gl WIS
R fear &6 3dar & gaag & @y & arr 386 (@)(1) Fufsa
URT 391 gUs UfhaT dfedr & WIATUT & fAearor fhar a1 dhdr
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el HUTEY HRTe & Ig TUE fouR ur 6 oFfg e H
gAdS & FHAI AT A ST gelld g3 al geor Al gen
foaror fer S &1 Mg utiRa fRam S |ham Yar AHidRe
&Y @ag fhT ST &1 3¢ urid fFam S @ehom| #IR e
T gAdS S I I WHALUT dF Al AT ST HHBATl  3WIH
3G & ARSI A Tg ATFADT GFgd 713 B
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Ui fpar s fob diendt gRT Uegd WArUT eddld URT
386 (f)(1) Tufdd URT 391 gug gfhar fedr WX g8d@ 31da & Ugal
gA S &1 FrpR fpam =arl arT 386 (d)(1) HUTST URT 391 &
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AT ST URT 386 (A)(1) HUTSA GRT 391 gUs UfhaT Al &l
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AR & gFHT & TP ATAROT fRAT ST Ghar &1 3FT db
YT foF BISERT ST & 37U 3G Bl Reg A &1 3ifAPR
el gl TH HFaed H ool (2004) 7 GNH HIC hEST 338
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faip 16.8.05 B URT 386 (M)(1) FUTSA URT 391 &us ufeham
Gfedr & W¥ArTT W ded A § el A b1 & e feam
T 3R 39 G TRTET g7 Y AT I 3er fear =m an
6 arr 386 (@N)(1) Tufsad URT 391 gUs yfehar AfedT & WdAT-
T, St SfFad § 3R el & @y AEaRoT & fov @ g3n 5|

wdegT Y AT &b qd FAdTS v SEAGIT P Hebl & FH
HAAAT =TI §RT I8 e el f6ar = a1 fo 3rdfer &
gTars & qd & URT 386 () (1) Wufsd URT 391 §Us ufkar wfear

S Iy H I Gl | 56 THR HNAET Ao §RI His
M e @ Reyg adr fhar am B 3o 3 =aared &
SAIGR & HFdeT A URT 386 GUS URhAT Higdl & Urddrai &
AR A e a fohar 3R ad forar fo6 3diar & gaars &
g & URT 386 (dN)(1) FUfST URT 391 €Us Ufehar Afedr & ded
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WdAT UF 3eddd 9RT 386 <A (1) TUfSA ORI
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U3 WIS fhar a1 38 UpR 39T AfHee rdiemue-ardr or
Ig do fop GATd 16.8.05 B URT 386 “dfr" (1) Jufdd 4RT 391 E.U.4.
& WIALUT W aEd 0 & ool Jell ST, 1A Bl HAAEY
ST & 12.9.05 &l 3G UM R Reg o f&ar &1 7R #
3% ddl  Bds TAeAd el  GRT 386 “d (1) Fufda 4rT 391
EUHE & AU W T8 U H gAas & g BT TBR
fopar o AR @ AU W 9gE gad & ag Ig faaried
3meer e 12.9.05 @t wiRa frar 3k s@a refiasy =mreag 3
Y AT & 6 e fr gaars & @y & 9rT 386 <A (1) qufsd

URT 391 SU.H. & ded A AT ST Thdl & 38 T U ar
R H GAAS F FTH UBR BN G AT ST FFHT AT B
$H UhR I Yd & G & fFdl U & gaAfdellhd & A
HIERM ol aTqd o & alih H AT A A GRT URT 386 “di"
(1) gus gferar Gfedr &1 3iddliera foham arm, St e UaR § -
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“386. Powers of Appeallate Court. ..............
(@) ceiveeeiin,
(b) in an appeal from a conviction -

() reverse the finding and sentence
and acquit or discharge the accused, or order him to
be re-tired by a Court of competent jurisdiction
subordinate to such Appellate Court or committed for
trial, or

URT 391 SU.H. b M AY gRT 3dellchad FRAT =T S fAF

UhR §

“391. Appellate Court may take further evidence or
direct it to be taken.- (1) In dealing with any appeal
under this Chapter, the Appellate Court, if it thinks
additional evidence to be necessary, shall record its
reasons and may either take such evidence itself, or
direct it to be necessary, shall record its reasons and may
either take such evidence itself, or direct it to be taken by
a Magistrate, or when the Appellate Court is a High Court,
by a Court of Session or a Magistrate.

(2) When the additional evidence is taken by the
Court of Session or the Magistrate, it or he shall certify
such evidence to the Appellate Court, and such Court
shall thereupon proceed to dispose of the appeal.

(3) The accused or his pleader shall have the right
to be present when the additional evidence is taken.

(4) The taking of evidence under this section shall
be subject to the provisions of Chapter XXIII, as if it were
an inquiry.”

WA AUl & Iaeihd § TIE & 6 (S & Hdelid &
arg 3 3rdienue 3R 3fRASTH B A & dg & URT 386 “T" |
IId "S" dh & ded dis T e uiRa frar ST gahar &, S
URT 386 gUs UfhAT Afedt # fAfde Rham mmar &1 e e
gerars fhU FTIGT T @ AT URT 386 “d" (1) §Us ufshar digdr &
ded P G TN T A Thell Weg ATET ol H HIs U4
& 31UAT 8, g8 U IR TaaF 0 9 fa9OR & har &, Y
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URT 391 gus ufthar Afear & ar = & R gg i 39 Jtex &
e A FAdrs & Ul B @A b arg &

SH Hoded H AT 3TddH ATeld & A% 2005 T

e IR TH A 3oy 4935 (T A TAW. I9H AGHA Wi
gt fafasa @ 3gd e @, e 4 8 F fAF Rged
gfaufea R = &

“8. Chapter XXIX of Code of Criminal Procedure deals with
APPEALS. Section 384, Cr.P.C. empowers the appellate
Court to dismiss an appeal summarily if it considers that
there is no sufficient ground for interference. Section 385,
Cr.P.C. gives the procedure for hearing appeals not
dismissed summarily and Section 386, Cr.P.C. gives the
powers of the appellate Court. In Amar Singh wv.
Balwinder Singh 2003 (2) SCC 518, the duty of the
appellate Court while hearing a criminal appeal in the light
of the aforesaid provisions was explained and para 7 of
the report reads as under:

“7. The learned Sessions Judge after placing reliance
on the testimony of the eye-witnesses and the medical
evidence on record was of the opinion that the case of the
prosecution was fully established. Surprisingly, the High
Court did not at all consider the testimony of the eye
witnesses and completely ignored the same. Section 384,
Cr.P.C. empowers the Appellate Court to dismiss the
appeal summarily if it considers that there is no sufficient
ground for interference. Section 385 Cr.P.C. lays down
the procedure for hearing appeal not dismissed summarily
and sub-section (2) thereof casts an obligation to send for
the records of the case and to hear the parties. Section
386 Cr.P.C. lays down that after perusing such record and
hearing the appellant or his pleader and the Public
Prosecutor, the Appellate Court may, in an appeal from
conviction, reverse the finding and sentence and acquit or
discharge the accused or order him to be re-tired by a
Court of competent jurisdiction. It is, therefore,
mandatory for the Appellate Court to peruse the record
which will necessarily mean the statement of the
witnesses. In a case based upon direct eye-witness
account, the testimony of the eye-witnesses is of
paramount importance and if the Appellate Court reverses
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the finding recorded by the Trial Court and acquits the
accused without considering or examining the testimony of
the eye-witnesses, it will be a clear infraction of Section
386, Cr.P.C. In Biswanath Ghosh v. State of West Bengal
& Ors., AIR 1987 SC 1155 it was held that where the High
Court acquitted the accused in appeal against conviction
without waiting for arrival of records from the Sessions
Court and without perusing evidence adduced by
prosecution, there was a flagrant miscarriage of justice
and the order of acquittal was liable to be set asied. It
was further held that the fact that the Public Prosecutor
conceded that there was no evidence, was not enough and
the High Court had to satisfy itself upon perusal of the
records that there was no reliable and credible evidence to
warrant the conviction of the accused. In State of U.P. v.
Sahai & Ors., AIR 1981 SC 1442 it was observed that
where the High Court has not cared to examine the details
of the intrinsic merits of the evidence of the eye-witnesses
and has rejected their evidence on the general grounds,
the order of acquittal passed by the High Court resulted in
a gross and substantial miscarriage of justice so as to
invoke extra-ordinary jurisdiction of Supreme Court under
Article 136 of the Constitution.”

3D Bl H AT @ @ Tug & 6 @ar e &
gaars fhT Fadd ® & GRT 386 A" (1) TU.H. & ded o o
e uiid &1 fhar ST oddar 3R S ufshar AT STaaA
AT & 3 fafdag # AuiRa &1 & 38 & 3Hgar 3da
I GeTars HT ST bl &1 STeT deb URT 391 §Us UihaT Hival &

ded 3UT ST g1 T PIs e o &l U4 &, wdar-ug &
2T FaR¥ for@ v F FAIR NG I # wr o I
SEAGIT &1 1 18, it WALUT & 3facilchel § TIE BT & AT
UeOT B RAUS aad i & gEAga3m H1 78 A, AR GRT 391
EUE. & WU & fATaror & fow ff e e @ e
# o A dh GAATS PAT HTGRIB Bl & b GEATASATT Y
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FEITAAT ATe[H & Fb |

3H UPR AT AFfAAES Idemvearh gRT 9uH dd d &
TG I AT FTATT gRT U 3Mer A ey fohar o § 3R
URT 9RT 386 “d" (1) FUfdd URT 391 S.U.E. & WIA-Ud W d&d
I & Uge gAdrs H e ARG sHA H P AR A UrT|
fo=m 3rdter & geAars Ty, sWih dieet & Ui @ @ §gu O
386 “dT" (1) & ded PIs TG UIRA %1 [hdT ST FhdT|

A0 ATRAYS AN 1 GEU T WAALTS & IJUITE9or &
FIeT H @I § 6 39h U UUA TEAT HE JUl & RATS
WA &b qFaeT H g FfANG T8 o & FFew A B 3H
FFaged H A gRT WIALUT HT 3doliebd fopar =7 3R Farg, S
FNATY FATATT A U §3, 38T 8 31deliopa fopam |

T RS Irt BT dh & fF Gid 4.3.04 B ATy
e A Aoy & qd v wddarum o fRar aar ar Gad
AEAINH Pl Ge: T, SN GEATdoNT T 380h FFaed H, ok et
& goerd TR A, foaed W feaid 18.10.2000, d&6 TeHve
AfeoldA @1 IR sl SEd uRad g ot 18 ga3-8a7y W
TIITA P Fegral © 3R AfeT oo 12.3.03 81 30 d&b & &6
I AU EBR BT TR AIR $HS drdsg H JEAANE A

d8 gerar J ORE & Soed &, 3 39 U UUH TEAT B §,
AETINT B T HAT TRT AT 301 Tg 8 ah & 6 Aoy &
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aiG U WU o AEONE & gRT AU # HAMud & &
Ty A 18.3.04 1 fem o1 fowen Afed 3ifdgs & fear aran
3R gg urdar-ua I’ o afFad &, 37d: 39@ ab § 6 g9 3mUnt
TR Uehi0T RATUS g1 arfen T

SH HFICY A IRY HIANAWH 3T Hl W ger Ir|
WIAT-UT Irad FMUA A AT H1 3deliehed fhar|  Ig urder-
U7 3R ALY 186 AfFEee (e 3u0y), QR & I arerd
H dfFad T Id T I-T §, IR 3 Foaed H UauT RAUS e
&Y MARIAT FE TEdl, Il FNAEYy e A Reg &1 urdr-
U7 dfead € 3R 39 eaea & gl & usT Idd ~arared
SEAGHT AXd & ol 38 WdALyT & fAedror & fou e garaeh
yfeEy e # s o1 gedt ¥ sEd B o e
FhIAC Tel &1 Doy Aol # 08 Reg oa & ey a9 %
TR DS M FRehel & W & STD G&EN Bl b HJAR &N
ST gdhd! &1 30 UPR 39 WIALUT & dfedd ol & JFaed H
HAST AT H AT dle a S Ih T H Fehdl 3 376
A wdargd dfFad @ A 3Nd AeEd 3@ wdErus @l
fAEaRTT e &1 g AT AT F & HhaT © Fifh IS

UTNAT-UT AT =TT A ofFdd AT S foF 31efiaey =y

gRT AT 70 0T & $o d2al & Neg & ey # ¥
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STEl e UM W S g6 & TS ¥, Tg Fararer ws o
IOMEIOT W 3H Fof W AEA ¢ F Fatwr a1 & o # g fader
&l 3Td FASr g1 el STy Al AThAT BT SEAHAT
DYl §U Sl Uall @ Gt Ao em 3R wrdenoT & S agen
3G[T IRT ¥, AT QAT s WIALTT FAAEY SFrerd H U
forar = o1 o AEaeia @ ga: foRe a&a & T Jea aa
&1 Thpfa & 75 AR 396 I A 38 dad & KA1, 3HST =
X BN, A JAH d2g HUIeT & IO W FAdTs & AT &
U =T AR & Fhdl & AR 3diel S-&merd 3(0ell
bl T SEIHATT P U AT #T fAEAROT A FhaT B
i AT A FT A0 R S §, I8 e fRd geR

Gl S HAUC UMV W HIAT 3Tad & AT AT T
U0l AR T8 o &l & AT Yol RAUS & &1 & AT
e & IUMEIOT W fAEART i a1 g 3 T fAegsi W
IS =R B & AU St &1 37 UehoT & IUIEEOT WS

gl P S T, qUIaIUr W H fRET UPR P HHUC HAT 3Ad

Il gASdT

SR JAH fOdad @, & 59 aiRer & dIs g9 a0 ardn|
StEl do NGy =are d Aoty & gnya & wdaruy e
18.3.04 BT SN WfFad AT IdT &, 30 FFded H USTHR U
AT & SO hd H Thd & IR 3da =aaed afg
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ds WIALTT fAva @ Ry & deaey # 3Ty ey A
JdfFad & 39 W g 3 uRa &9 & T s 3Ty
ST # ST bl &, 50 PIS Thrae J67 &

IR R & 1Y, g ATl @RS Hr ST i



