IN THE HIGH COURT OF DELHI AT NEW DELHI

WE((C) No.3913/2004 & CM 321272604
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MUNICIPAL CORPORATION OF DELHI wee CEtitioner
. Through: Ms, Amita Gupta and

Neelima Tiwari, Advocates,
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M/S NORTH DELHI POWER LTD. -..Respondent

Through: Mr. Anil Panwar,Mr. Amar Gupta,
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S.RAVINDRA BHAT, J.
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that it is merely a licencee of the properties; they continue to vest in the

Pl

Governiment. Hence it is not Hable to taxation.

. The MCD passed an Assessment Order dated March 26, 2003 in respect of

vacant plot near Sub Station, Civil Line Zone (“the property”™) which was
intended for establishiment of 66 KV Grid. The NDPL appealed to the
Trluunal trich, by the irapugned Order, held that the Respondent is not
liable to pay property tax in respect of the said property as it is a licensee in

_______ P PP

respect of the property; and that the property 18 exempi from payment of

property tax under Section 119(1) of the Delli Municipal Corporation Act,

&)}

o

1957 (“ihie Act™). A brie

determination of the controversy in issue

. On January 6, 2001, the Governiment of NCT of Delhi (Department of

Power) (hereinafier referred to as “GNCT) decided to un-bundle Dellii

Vidyut Board (“DVB™) into six successor companies, including three

distribution companies. The Reforms Act, was notified on March 8, 2001: it

had come into effect from November 3, 2000.

. Section 15(1) of the Reforims Act provides as under :-

(1323 ¥

With effeci from the daie on which a iransfer scheme
prepared by ihe Governmeni jo give effeci o ihe
objecis and purposes of this Acl, is pubiisked or such
Suriher dute ay may be specified by the Government
(hereinafier referred to as “the effeciive date”) any
properiy, Inieresi in properiy, righis and fHabiliiies
which immedialely bejore ine effeciive dale belonged
lo the Bourd shall vest in the Governmenl.”
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various assets such as 66 KV and 33 KV ml Sub Stations, transt 1 line,
various other installations, plant and machinery, roads, UUl}dlllzb eic. atilized
for the purpose o ibution as detailed at Points LII and Iii, the proviso to

1% o1

Para 111, in Schedule F (which relaies to the transfer of assets and liabilities o

NDPL) prescribes that

7 b4

“Provided ihui nwwzm.siamz’mg Li] and I above and thai the land

7 Ly 4 n i h 3
was being used immediaiely before daie of ihe lransfer exclusively

e o aAr

or primarily for the business of the iransferee, no parl of the lund

I~
b i

c‘_}l fflr}" "(1:'1 {ll {qy f‘-s‘\’efé Lf {ra_rwublgrrga ll“flﬂr {ne‘_\.re "‘l‘ges R
iransferee shall be entitled io use such land as a licensee of the
Govermmeni on payment of u consolidated amount of One rupee
only per monih uuring the perioa’ the transferee hay the sanclion or
livense or authorizaiion jo undericke ihe disiribuiion business. Ay
and when such license or sanciion or authorization is revoked or
cancelled or not renewed or the area of supply where the land is

= CF
]

siluated is withdrawn from ihe transferee, ihe lLicense lo ihe

oL [ ) I B X B ¥ 1
'rarﬂwree I respect OF Sucn anag SAdil sStana cancelied.

3y e

8. The MICD assails the unvugned urdcr of the tribunal, on the ground that

NDPL 15 liable to municipal tax for the property as per Sections 120(1){c)
and 120(2) of the Act. MCD also relies upon Section 15(2) of the Reforins
Act, to contend that the land was transferred by the Governirent to the
NDPL, and the latter is therefore, liable to pay pr operty tax.

10.1t has been averred by MCD, and cont nded on its behalf by learned

counsel, Ms. Amita Gupta, that the erstwhile DVB was paying tax in

o
%l
3
[
O
=]

nd: there is no imaterial change in circuinstances (o

exenpt the NDPL froim such liability.

O
iy
(D)
tn
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11.Learned counsel for MCD submitted that the NDPL could not claim
inmunicy from taxation by

since I)IUVlblUﬂb in Section 120 constituted an exception io that provision,

@&

and spelt out the conditions under which bodies and entities such as
NDPL were liable to taxation. It was also subinitted that the issue is
covered by the ¢ jcis-ion of this court in 43(1991) DLT 601 : Iniernational
Airgon‘ Authority of India vs. Municipal Corporalion afDei’ki ( hereafier,

- GCF

the “Iniernaiional Airpori Authoriiy case™). 1t was also contended that the

S

real character of the possession of the properiy by NDFL, was as a lessee,

and not a license, even though the latter nomenclature was adopied in the

transfer scheme. The counsel relied upon Section 15(1) of the Reformms
Act, and stated that the arrangement terined as a license is of an indefinite

period; the nature of business aciivity, viz distribution of electricity,
envisioned a prolonged, as opposed to shosi-term use of the property. The
‘ ~ description as a license fee, and the levy of notminal license fee did not

deiract from the real natare, of the arrangement, which is a “tenancy” or

lease. The respondent in fact is in occupaiion for more than one year: it
has no restriction upon the nature of enjoyment of property, nor is there
any irmpedient in the Reforms or the Transfer scheme from putting

up buildings, and using its materials. In short, apart from the description

as license, the arrangement would be a “letting”, of the pretiises.




supply of elec 1ury in Norih and North-West Delhi cirgles of Nationa

tal Territory © of Delhi. By virtue of clause 5(1) (i) of Transfer

ihe Government. In respect of distribution undestaking

transferred to the Respondent, too, clause 5(3) {of the Trans cheine)

“The rights in ihe wunderiuking or the usseis iransferred o ihe
runsferee shall be subject o the restrictions and limitations
pecified in ihese rules or in the applicable Schedule.”
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Jistribution undertaking' as set out in Schedule 'F and the right,

title and ownership in respect thereto remain with the

Government;

a.‘.

including the said
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14.

property as a licensee of the Government on payment of
consolidated amount of one fupee per monih during the
period the Respondent has sanctionflicence/authorization to
undertake the distribution business.

(¥) The period of license for the land including the said

property is co-terminus with sanciion/licence/authorization in

-

ur of the Respondent to undertake distribution business and no

"-h

prior notice of termination is required to be given

It was also subiitted that the Respondent is not liable o pay
property tax in respect of the said property for the reasons that:
(a) The right, dile and ancrbhlp of land uiilized for the
purpose of 'Disiribution Undertaking' including the said
property is vesied in the Governinent and, therefore, by vittue

Y

MC Aci, no tax can be levied ii

~h
o
U

of Section 119(1) o

respect of the said property.

(b) Seciion 120 has no application o the present case, inn view
of the judgment of the Supreme Coust in (2001) 1 SCC 455
Housing & Urban Development Corpn. Lz‘a’.- vs. MICD &
Another ( hereafter, “the HUDCO Case™).

() The issue is concluded by the Full Bench judgment of this
court in 100 (2002) DLT 442 (FB} : Municg)ai Corpamiion of

.......
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possession, aiid license, had been considered, and the Court ha

;.

T R ELTITTY

Provisions of the MCD Act
The relevant provisions of the MCD Act read as follows:

F i3 2 4

119. Taxaiion of Univn properiies.—

({1} Noiwithsianding onyihing coniained in the foregoing

previsions of ihis Chapier, lands and buildings being properiies
a7 F_° 2 T o2 a7 5 ) ] . hetl 4od T -

of the Union shall be exempi from the property iaxes specified in

yectienm 114

Provided thal nothing Lfin this sub-seciion] shall preveni ihe
Corporation from levying any of ihe said laxes on such lards and
buildings io which immediaiely before the 26ih January, 1950,

X4 k2 a
1344
[ 244

- 37 ; T 17 T, s
£y were g{-!&”.’.ﬁ OF [redied (8 Laote, SO [ONY (8 (RAL (e COninuey
13 7.1:

| lo be levied by ihe Corporalion on other lands and buildings.

-

7791

(2} Where the possession of any land or building, being property
of the Union, hus been delivered in pursuwence of section 20 of the
‘ —~ Displaced Persons (Compensation and Rehabilitaiion) Aci, 1954
(44 of 1954} o a displaced person, or anmy associgiion of
displaced persons, wheiher incorporated or noi. or lo any other
person [hereafier in this sub-section and the proviso o sub-
seciion (1} of seciion {20 referred io as ihe iransferee], the
- ?

property fexes specified in seciion 114 shall be leviable and vhall

Fad —— palls LoFLie SPOLd

T

be deemed lo have been leviable in respeci of such land or
building wiik: effect from the 7ih day of April, 1958 or the dale on
which possession ihereof hus been delivered lo the transferee,
whichever iy laler, and such  properly  iaxes  shall
noiwithsianding anything coniained in ihe proviso io sub-seciion
(1) of section 126 or any other provision of this Acl, be
recoverable wilh effeci from ihat day or date, us the case may be.
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i26. incidence of properiy iaxes.—

(1} The properiy laxes shall be primarily leviable as
Jollows:--

(ai if the land or building is lei. upon ihe
lessor;

(b) if the land or building is sub-lel, upon ihe superior
lessor;

(c) if the land or building is unlei, upon the person in
whom the right o lel the same vests:

Provided ihal ine properly iaxes in respeci of land or
bu"a"zo, yemg properiy of the Unmion, possession of
witich has been delivered in pursuance of seclion 26 of
the  Displuced  Persons  (Compensation  and
Re abilitaiion} Acl, 1954 (44 of 1954}, shall be primarily
eviable upon the iransferee. |

(2} If any land has been lel for a term exceeding one year

lo a lerund and such tenant hay Buill upon the land, the

properiy luxes ussessed in respeci of ihal land and the

blll’ IIYI‘U &L 10(] e ree) \‘371?;, ;’1 'lrlmnrli\? ﬂll" ﬂ 1¥1s74144
¢ ry shuil be pi feviable up

rrvsy W Lol are Aris A L 4

the said ienani, whether the land and uuda’mg are in the
occupation of such lerant or a sub-tenant of such tenand.

ko) ¥ ar b 24 . r, Lot 7.7 :
Expianaiion.--The term "tenant” inciudes any person
deriving title to the land or the building erecied upon
such lund from the tenani wheiher by operation of law or
by transfer inter vives.

(3} The labilily of ihe several owners of anv building
wihich is, or pmperls {0 be, .se"erc.ltv owned in parts or
flais or rooms, for payment of properiy iexes or any

W\! _lzme l ingran"l {)ll’}?{"’l}ﬂ d&wr:nu !Wl/ purrng_ 0]’ \‘ll!';?

e Lo - I U ]

ownersnip shall be joini and several.

.
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(1) If any land or building assessed to properly laxes is
let, and ity raleable value exceeds the amount of renl

payable in respeci thereof io the person upon whom
under the provisions of section 120 lhe said laxes are
leviabie, that person shall be entitled lo receive from his
lenuni the difference belween the umount of the property
laxes levied upon him and ithe amouni which would be
leviable upon him if the said fuxes were calculaied on the

amouni of rend payable io him.

Y

(2) If ihe land or building is sub-lei and ils raieable value
exceeds the amount of rent payable in respect theredf lo

1t ] PR 4 e )4 al
the ienani by his sub-lenani, or ihe amouni of rent
wiyable in respect ihereof to o sub-tenanl by the person
holding under the sub-ienani, the lenani shall be eniilled
lo receive from his sub-lenani or the sub-lenant shall be

3% 4 hd N 7 T F ry T

eniiiled lo receive from ihe person holding under nim, as
. the case may be, the difference belween any sum
\ recovered under ihis seclion from such lenani or sub-
lenant and the amownl of properly taxes which would be
? hagy 4 he - £ oar hp® I 4 ) 4 T h he ot
leviable in respect of ihe said land or building if ine
rateable value thereof were equal o the differenc

©®

beiween the amowni of reni which such lenani or sub-
\ lenani receives and the amount of reni which he pays.

4

,-.\
(R
—

erson eniitled lo receive any sum under this

k2 4 £ ) T Y4
hall have, for the recovery inereof, ine sume

©
"3

4]
0
~
T,
™y
Q
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¢

had

his and remedies as if such sum were reni payabie o

5 3.
'3

he person from whom he is eniilled lo receive the

R il
3
(31
g
T

8
¥
®

122. Recovery of properiy iaxes from occupiers.—

(1} On the fuilure io recover any sum due on account of
properiy laxes in respect of any lund or building from the
person primuarily liable therefor under section 120, the
Corpmissioner shall recover from every occupier of such

HE{C) Ne.3813/2004 & .3212/2004 11 of 25
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? p IS 3% X z .7
land or building by aiiuchmeni, in accordance wiikh

-

tmy

. Lo Hp Rl
portion of ihe total sum due which bears, as neurly as

. BuLy ?_’;g’ l‘ng ey nrgnerhnn [72]

[ 311 SRLiie fow (2284

yeeiion 162 Jf A’yzy rexs pave able by such orormer, ¢
7

thai sum as the reni
annually payable by such occupier bears lo the lotal
amourt of reni ennuaily payable in respect of the whole
- of ine land or building.

e BN |

{2} An oceupier from whom any sum s recovered under

sub-section (1) shall be entilled lo be reimbursed by the

person primarily liable for the paymeni, and may in

addifion {0 having recourse o oiher remedies thai may

r . be open to him. deduci the amouni so recovered from the

A ' emount of any rent from lime lo time becoming due from
mim io such person.”

15.1n the present case, the lands were originally that of Delhi Vidyut Board;
1al organization was paying property tax. However, with the advent of
the Reforins Act, the land vested in the first instance with the
PO

Governiment. The first limb of the submission inade, therefore is that the

- L

title continues to vest in the Government, and by operation of Sectior

[

r
1

119, the respondent NDPL cannot be imade liable for paymenti o

~

5 S

tie MCD, on the other hand, is that the erstwhile

DVB was paying tax: the NDPL is its succes sor, and therefore, bound by

X

all its obligations, including the liability to pay properiy fax.
17. Section 115 exewpts Union property from mmunicipal taXation, under the
|
\
Deliti Municipal Corporation Act. This provision is in line with the |
\
|

mandate of Article 2835 of the Constitution of India, which grants

HP{C)} No.3513/2004 & CM.3212/2004 ' i2 of 25




P (C) No.3313/2004 & CO8.3212/2004

property imnimuiity from taxation.

18. The tertns of Section 119 carve ont two exceptions; first, properties that
were subject to taxation before 26™ January, 1950 or properties that

stood transferred under Section 20 of the Displaced Persons

Compensation and Rehabilitation) Act, 1954, with effect from 7%

Dt

April, 19538, or from any other date, would be subject to taxation in the

N } -

aates.

oy b

hands of the transferee, from any of the later of the two re Spectiv

2

19. Learned counsel for MCD contended that in view of the judgiment in
the Iniemational Alrport Authority case, the respondent NDPL is liable

property tax. That judgment was concerned with the interpretation

to pay
of the expression “vesting” under Section 12 (1){a) of the International
Airports Authority Act. The property, before vesting in the Authority,

sted with the Central Government. Hence, the Authority claimed
ection 115 (1) of the MCD Act. The court repelled the
contention, and held that by virme of Section 12( 1) {a), whatever had
vested with the Ceniral Government, vested with the Aunthority: henoe it

vident from the

T

could not claim exemption from taxation. As would
tacts, and the provisions of law, the property itself vesied with the
A S T S - — iy e e s3am gme s3 e 3 s T e g - T B e ] S - L
Authority, a statutory corporation. Hence, there was no question of
application of Section 119(1) of the Act.

The Supreme Court had occasion to interpret Section 119 of the




t, in the HUDCO case. The coust held as foliows:

“6. 1i is clear from a reading of sub-section {1} of Seciion
119 thai lands wnd buildings whick are the properties of the
Union are exempl from properly lax. Mr. M.L. Varma,
;g&rnen’ qewl()r Fa!’u“‘&ei nfjriﬂnrlr?u fgr the reb;lgndeﬂ!s’
however, coniended that under sub-seciion (2} of Seciion
119 when possession of the land is given lo any pﬂr.swf then
property lux can be recovered from ihat person”

“7 . Inour opinion, on a correci reading of Section 1 9 3
lf'; Lfnraunn Consequency agg_; nol foilonw ng-‘sag‘hnyr

\-—

L T34 [ t-24 JS T el

Section 119 provides thal w;"tere possession df Lhe Iana or
gwi,.z’ing being the properly of the Union hos been delivered

in pursuance of Seciion 20 of the Dzspiacea Persons
f(’_}»nnan\nhgn nvrtl Pafn r':‘r:”::tt tlfl)’l) At o (ni £2 d{.}{)}”(.””

<A eps Ml e Lk e

-

person, or (b} an association of displaced persons, or (¢} lo

any other person, ihen the properiy lax can be recovered

from ihe person in passessian. It is clear thai ihe expression

‘io nra}r n[}igr };w_r_ggn ca nwiy }ul ﬂur;‘ Ir_)g'r_sgn {o u,fvar
possession has been delivered in pursuance of ihe provisions

of Section 20 of the Displaced Persons (Compensclion and
Rehabilitation) Acl. This obviously is noi the posiiion in ifte
presen CaNE. Pg;ge_gg IO WIS Rrod uu_zen {0 i}ul ’-'Pf'a’e}gf-’-"ﬁ

under the said Act and, therefore, sub-seciion (2} of Seciion

119 does not come inlo play.”

“8. From ihe aforesaid discussion, il clearly follows ihat the land
in guestion being exempl from tax by virlue of Section 119(1) of the
Act as il is ihe properly of the Union and furihermore even under
Section 120(1) no tax in respect of land coudd have been levied in
the Dresent case on the appellani prior io the sume being lel io
them in 1997.7

It is clear that the guestion of whethier the NDPL is liable under Section 119(2)

would have to be answered in the light of the above ruling. That provision, by

‘<'

HE(C

[y
1

f an exception to the Union property’s imomunity from taxation, in tny

No.3813/2004 & CM.3212/2004 A 14 of 25




considered view, can have no application.

20.The next question is whether the NDPL is liable o pay tax, by virtue of
provisions of Section 120 of the MCD Act. Section 120(1) visualizes three
situations where tax can be recovered, and delineates the prirmary .]-iabiliry
up-on persons concerned, in those situaticns. The first two, conceri properties

which are let or sub-let: the labili in such cases is upon the lessor or

\<lr

superior lessor, as the case may be. The thied sitation, covered by clause
(iii) is where the premises are unlet: the liability is upon the person “entiiled
lo let”. The question which has to be considered is whether the respondent
NDPL had a “right to let™ in shost, whether, it hﬁd sone interest in the land,
which enabled it to let the prbperry: This question has to be examined, along
with the provision of section 120¢ 2}, since both involve the -issue of “letting™

118

or “tenancy”
21.8ection 120(2) states that if aiy land has been let for a term €xceeding one

ear to a tenant and such tenant has built upon the land, the property taxes
P

primarily leviable upon the said tenant, whether the land and building are in
the vccapation of such tenant or a sub-tenant of such tenant. The explanation
expansively defines “tenant™ as follows:

“Explanaiion. - The term “lenani” includes any person deriving
lille to the land or the building erecied upor such land from the

WP{C} No.3813/2004 s C¥.3212/2004
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ienuni whether by operation of law or b)

The question ithai arises, therefore, is whether

175

5 £ he e »”
transfesr mier vivos.

LCI'l&ﬂf
22.The counsel for MCD coniended that the term “tenant™ has to receive a
‘) liberal interpretation; ihe nomenclatire of a particular legal relationship is
A iy - o ch
lHllI.ldLCfl&l. t[lC coitents l akei t[lC PZL[L'IGS WI10 efier lﬂl.U it b e 13’-’21ﬂl.
Thus, even if an arrangement is called “license™ it inay, in reality, be a lease,
and vice versa.
23.Counsel for NDPL, on the other hand, contended that a plain reading of the
Section 120(2) leads to the conclusion that in order for the said provision to
be attracted, there must be a leaseftenancy. In the present case, the land
| X utitized for the purposes of the 'distribution undertaking' including the said
?
A
property were perimitted to be used by the Governiment under a statutory
A

3 DLT 584 (DB
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Municipal Corporation of Delhi. a Division Bench o

follows:
HP{C} No.3513/2004 & CM.3212/2004

Section 120 sub
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D pay propefiy tax in fespect
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40. For the purpose of pelitioner's business, ihe pipeline is used
by il for ihe purpose of rarsporiation of gas Jrom the bowls of the
earit uliimalely io Haryana and U.P. Applying the functional lexi,
as applied in ihe aforementioned coses, aof the most pipelines,
which have been laid beneath the land, will have io be ireated as a
L i ! he J - - ] b . ? ? T ¥ 7 ¥
plant' conigined in or siiuaied upon re ford.  Holding gas
pipelines lo be plant, until such a plant is specified by a public
nolice by the Commissioner, with the approval of the Stunding
Commitice, as envisaged in Sub-section (3) of ihe Section 116 of
the Act, ihe same shall roi be deemed lo be forming o part of such
land for the purpose of delermining the raiable value thereof. In
vther words, pipeline has to be wholly excluded while determining
ihe raiuble value of the lund as the petitioner is not owner of ihe
land, being only a licensee, there was no guestion of having issped
any nolice to the petitioner for the purpose of deiermining the
raleble value of the pipelines, namely, the plant.

)4

“d7. In view of ihe above, we are of the view thal the pipeline,
being u plan, the pelitioner would nol be Lable for jax merely on
the ground thai the sume has been luid wilhin the Municipal limils
of Delhi, by virtue of arrangement with the privale owners,
Railways and Governmeni, which arrangement is noining, bul
amounts jo ¢ licence. Liability for taxation, if any, would be only

A e e rhdot i 244 ey O (&2 £

EY

on the respective owners of land, through whose land the Dipeline
is pussing und nol thai of the pelitioner, os the same would be a

plani jor the purposes of carrying on pelitioner's business and
value of the same, in the absence of any Notification issued wnder
Sub-section (3} of Section 116 will have lo be excluded while
delermining the raiable value of the land, in case the saume iy lioble
Jor lax in the hands of the owner of lessor. Consequenily, ihe
pelition is allowed. The impugned order and demand are guashed
and set aside..”

.25. in the Paradip Oil case, the Full Bench had oceasion to deal with

the issue of who is a tenant, under Section 120(2) of the MCD Act. The couit
noticed several judgments, including decisions of the Supreme Court, as also

Section 52 of the Easements Act, while analyzing the distinction between the

WP(C} No.3313/2004 & C8.3212/2004 17 of 25




“37. Whelher a document creaies a license or lease, would inler
alia, depend upon certain inlerpreted criteria, which are:
L lo asceriuin whether a document creales a lcense or
lease, the subsiance w’ ihe documeni musi be urelerrea’
io the form;
hihd hd T he 1 * r ot - . 1 Iy
i that real test is the inleniion of ine pariies-wheiher ihey
inlended jo create a lease a livense;

i if ihe document creaies an inleresi in ine property, il is
£ix

7 in

a lease; bul if it only permils another {0 muake use of
the property, of which the legal posiiion continues wiik

ihe owner, il is a license; and .
A iv. i under ihe documeni the parly geis exclusive
v " Re k4 > I. v .
possession of the property, prima facie, he i
Lons aered' to be lenani; bul circumsiances may be

1ed which negalive the inlention lo creale a

*”
tn
Iy
I3~
N
"s-n

Why ihe document has been iermed as a ficense despiie ihe

A | 7 .3 . ot e

nal inere 0y o nighi in properiy is creaied, is nol for the Court
7 7

ia anmswer, pariicularly, when the deed is an oid one. The owner of
e property, be il the Central Government or otherwise, would

¥

. 2 7
e conpnon Jrny,}anu Iy e ﬂrg owner g: e

i

m’wavs be keen fo see that i is noi invelved in URIECesSary
T

o eddye
properly is always a sironger side. The graniee ai a relevani poini
of time was ..ereiv a company incorporaled under the Companies
{ Acl. Il had not become a Public Secior Underiaking. [i was

:n!gr uu’d nrr n]—:!agm_nu £ ur{rwi for £ iJnu I;mg S0 ax o Jfacﬂ_yj!a{g

LRI A *

. Y

siorage  of all peiroieum  producis.  Further purpose of
transporialion of petroleum preducts from the wagons o is
storage dank, fand is oiher ihan  belonging o railway

o

g he N I
cchmiy L;jr; {tom was noi available Cg;ygpaﬂ}r agﬂu,nu i neirnfgg_vp

SR

k2

oroa’ucis would noi have any oplion other than io succumb o the
dikicis of the officers of the Ruailway Administrajion. If the
respective of ithe lubelling of the documenis its purpose is served,
so far as the injeresi of the compeanies concerned, the same would
not matler o il Il has been seen from the conduci of the pariies
thal the arrangemenl betweer them was nol o be o shorl lerm b
a long-term one. The struciures siill exist and the grandees having
been allowed lo carry on business withoui hindrance since 1958,

s hur o SR AL

which clearly poini oul ihe inlention of ihe pariies thal the

3
'l

-3813/2004 & C.3212/2004 18 of 25

Ly
o
2
g
b
4]




A

i

P

{

o

Y
2

X

©.3213/2004 & CM.3212/2004

{ransuction iwolved lransfer of right in properiy. The guestion

v
¥ ? Iy

may also have lo be considered from another angle. So far as o
third pariy like DMC is concerned, il had no say in the maiter. I
enlered inlo the agreement between the administration and the
graniee. Il could realise ihe properly lux which is compensaiory

s consirued to be o lease
1

T,

nature, onfy in the event the agreement
4 3

and nol vtherwise. Furiher purpose of gathering the inleniion of

v

the parties we must also apply our mind from this angle.

L asd R LTI g Il T ) r T
The M renders services.  The benefii of such
services are o faken by ol concerned, viz the owner of the land of
butlding. Even ihe person who is in possession of the land of

building, whether legal or illegal, lakes benefits of such services
LT ’{" A ELSTITY

rendered by the MCD. The MCD furiher purpose of realisation of

cerned with the relafionship of the parifes. I is

3

s
48X Iy nof oo

concerned only with imposition and recovery of lax in aceordance

x

with law.

02, . Tax is payable on our lands and buildings. The
exceplions thereof have been enumeraled in the Act itself. Section
119 of the Act is one of such provisions. Such an exempiion clause,
as is well known, must be construed sirictly. Section 119 would
apply i the lands and buildings are the properties of Union of
Indic the corporation has lee right lo live with the properly lux in
ierms of Section 114 of the Act in the manner as specified therein.

43. By reason of the agreement in quesiion ihe buildings
do not belong lo the adminisiration. They belong lo the graniees.
Gl lanks are buildings within the meaning of ihe said Aci as has
been held by the Apex Court. Section 119 of the act therefore
would nol apply iv the building in quesiion. The granices are
therefore, liable (o pay lax olihough ownership of the land may
belong lo the adminisiration. Seciion 115 provides thai the general
iex shall be payable in respect of lands and buildings. Such lands
and buildings muay be wnlawful occupaiion of the owner. The
eccupation of the sajd building may be lawfil or unlawfid. Even in
a case where aparimenis are consirucied on ihe land may belong
lo the government or a siajulory bedy bul the occupier of the
apartment are liable io pay lax. I the person encrouches upon
somebody's lunds and consiructs buildings thereon, he would also
be liable lo pay lux. Once il is held thal the graniees were liable io
pay lax, the possibility thal the lerm license' had been used so as
to avoid the payment of lux cannol also be ruled oul.”
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The NDPL relied upon the following observations of the Coust, which held

that one of the litigants before it was a licenses, and not a tenaint :

[{F 2]

08... The gruniee is merely lo pay occupaiion fee and not ihe rent.
There also does nol exisi any clause as regards requirement (o
serve three months' noiice for lerminaiion of lenancy. As by
reasons of such an agreement neither any renl is payable nor any
noiice is required lo be served for the purpose of determination of

s 7

the jenamcy.......” (At para 68 of the Judgment)

26. " The above discussion would show that there is no hard and fast rule
to determine whether a transaction amounts to letting of premises under a lease,

of where it amounts to a.license. The tests indicated, in para 37 in Paradip

PR N

Oil's case (supra) are indicative, as the Full Bench itself had mled; they cannot

be considered exhaustive. The contention of NDPL is that it is a licensee,

because:

a) the 'distribution undertaking' above stood transferred to
1e it and the land including the said property was specifically

e o

excepted froim the distribution asset as set out in Schedule F to the

Transfer Scheme, by virtue of proviso to Points 1, 11 and 111

b) It is obliged to pay license fee for the land including the said
propeity utilized for the purpose of 'Distribution undeft-aking';

&) no obligation has been cast upon it to pay any rates, taxes etc. in

respect of the said land.

N
[ ]
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d) The said lcence is co-terminus with the sanction/authority/licence
granted in favour of o distribute electricity.

&) No notice is required for revocation of licence of the land
including the said propefy utilized for the purpose of 'disiribution

undertaking .

28. There can be no dispuie that the fer scheme expressly uses the terin

“license fee™ the arrangement is co-terminus with the lcense gran d {0 cairy

on distribution activity, and the amount payable for the arrangement is Re.1/-
and payable as “license fee”. The applicat tion of the authorities, shows that
these factors require examination, and the appellation “license™ or “license fee”

does not conclude the issue. The following factors or features also emerge, i
relaiion to the transaciion:
i] the arrangement is part of a package by which all distribution
assets of the erstwhile DVB have been made over to NDPL, for
carrying on distribution of electricity:
ii] The period of “Hicense™ to the land is co-terininus with the
license to carry on the business. The NDPL has not placed any
material on record to show that this license is tenuous, of fimite. On
the other hand, the very pamre of the activity would show that the
license is necessarily long terin:
iii] termination of basic distribution license would have o be
preceded with some notice: |
iv] The prescription of Re.l/- as the amount p payable cannot be a
conclusive facior, since, as was mentioned in the Paradip Oil case

all factors, including the conduct of parties, have to be considered.
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No restriction upon the use of the land/ property has be shown:

this would lead to the inference that the NDPL is free to use it for

distribution purposes, including raising of constructions on the

land, and exercising all the rights of a lessee:

- k Thd 31 3 - _. =

vi] exclusive possession of all distribution assets, including

occupation of lands, was given, without reservation (save ihie

LY

description of the transaciion as license, in the Proviso to clause 111

—C

in Schedule F of the Transfer schetme).

1 my considered opinion, therefore, the transaction amounted to a fenancy

falling within Section 120{1) whereby the preimises entitled the NDPL to “let”
1€ properties under Section 120(1){c). To the exient Section 120(2) i
applicable upon construction of buildings or structures, the NDPL would also

be lable to property tax, under that provision.

25. There is, in my opinion, one more reason in support of the

of the various DISCOMS - provides that on transfer and vesting o
undertakings, the respective transh shall be responsible for all contracts,
rights, deeds, scheines, bonds, agreements, and other instrurments of whateve

nature, relating to the respective undertakings and assets and labilities

ransferred to it, to which the Board was a pariy, subsisting or having effect on
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the date of the wansfer, in the same manner as the Board was liable
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NDPL is an effective, and full successor in respect of all imatiers

g

The nature of proceedings

transfer scheme ruled out lability of the NDPL from municipal taxation: no

determinarion of the Government to that effect appears to have been elicited,
.
or granfed under Rule 12. Hence, there is intrinsic material in the rules,

T 3 1

indicating that NDPL is liabl

[¢}]

to property tax.

e

another reason which impels me to concluds that NDPL

.o
[ra]

liable to pay tax. The use and enjoyment of the mupcrty, for the purpose of
carrying on distribution activity, undoubtediy is with it. The NDPL is neither a

wiilg, of state agency: its imandate 18 to carry on business in disuibition activity

1 1




agency, was paying proparty ax. Iis a ctivities have been re- organized, and one
h activity has been handed over to the NDPL. in respect of which it holds
51% of -the stake. Having regard to ilie obj&‘;ts'o‘f the Act, it would be
inconceivable that the property is used. occupied, business of distribution o
‘ electricity permitted, and yei the corporate entity doing the job is under s

obligation to pay propery raxes.

31. In view of the foregoing discussion, I ain of the considered view

o P 3% - -

that there was no iniention to create a licence in respect of the land including

- the said property utilized for the purpose of 'distribution undertaking”, the

-

intention was o create a tenancy, wiih all concomitant rights under the law.

=]
=
(44
a
Cr
g
&
E
(47
c
=
Co
——
&
o]
V4]
-t
C
<
=
4]
E‘:..
&
B
[
g
il
&
=
=
=
]
>3
=h
—
()]
g
o
74l
e
=|
™r
]
G
o
!

the respondent NDPL. It would therefore, be appropriate that the matter is
remanded to the assessing authority empowered to enquire in that regard, and
Wi pass proper orders on the quantuim of liability, whether towards vacant land rax,
b

and/ or towards other propery taxes due under the Deli Municipal

Corporations Act, 1957.

32. The writ petition is accordingly allowed, in terms of para 31. The
‘Deputy Assessor and Collector, MCD shali take up the issue and pass

appropriaie orders on the nature, and extent of lability of the N DPL after

| P

giving it notice, and opportanity of hearing. He shall pass a reasoned, speaking
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order. This exefcise shall be concluded within four months from today.
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