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Ne. 3913/2004 S CM.3212/20 04 1 of 25

Digitally Signed By:AMULYA
Certify that the digital file and
physical file have been compared and
the digital data is as per the physical
file and no page is missing.

Signature Not Verified



:4

Articie 226 of ilie Constitution of India, challenging a decision of tiie

Additional District Judge dated 3-1.2004. The Additional District Judge

uiereinafter called "die Tribunal") had allowed an appeal filed by tlie

respondent. Tne appeal was directed against an order of MCD, dated

26.3.2003, assessing a vacant plot, occupied by tlie said respondent, near sub

station. Civil Lines; tlie rateable value fixed was Rs.58,53,960/- widi effect

from 1.4.2002.

2. TLie respondent ( hereafter, "NDPL'") is a Company; it was handed over

certain activities pursuant to electricity reforms in Delhi. Tlie erstwhile

Delhi Vidyut Board (DVB) was dismantled, by virtue of tlie Delhi Electricity

Reforms Act. 2000 fnereinafter called "the Reforms Act") Electricitv

generation, Transmission and distribution were unbundled. As a result, for

tlie purposes of carrying out tlie various tasks or activities different sets of

corporate entities were created. A ti-ansfer Scheme, known as "tlie Delhi

Electricity Reforms (Transfer Scheme) Rules, 2001, was formulated under

tiie Reforms Act.

3. Tne position taken by MCD in diis case is uiat by virtue of Sections 119 and

120 of die Municipal Corporation of Delhi Act (hereinafter ca.lled die 1957

Act) die respondent is liable to assessment; and has to pay tax. The

res;pondent,on die odier hand, asserts diat a joint reading of die provisions of

Liie Reforms Act, die Traiisfer Scheme and 1957 Act lead to die conclusion
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tliat it is merely a licencee of tlie piopexties; tliey coriLinue to vest in tiie

Government. Hence it is not liable to taxation.

4. Tne MCD passed an Assessment Order dated March 26, 2003 in res^pectof

vacant plot near Sub Station, Civil Line Zone ("the property") which was

intended for establishment of 66 KV Grid. Tne NDPL appealed to tiie

Tribunal, which, by die impugned Order, held diat die Respondent is not

liable to pay property tax in respect of die said property as it is a licensee in

res-pect of die property; and diat die property is exempt from payment of

property tax under Section 119(1) of die Delhi Municipal Corporation Act,

1957 ("die Act"). A brief narrative is necessary for a fuller appreciation and
I

determination of die controversy in issue.

5. On January 6, 2001, die Government of NCT of Delhi (Depaitment of

Power) (liereinafter referred to as "GNCT") decided to un-bundle Ctelhi

Vidyiat Board ("DVB") into six successor companies, including diree

distribution companies. Tne Reforms Act, was notified on March 8, 2001; it,

had.come into effect from Tsfovember 3, 2000.

6. Section 15(1) of die Reforms Act provides asunder

"Wiih effect from ihe date on which a transfer scheme
prepared by ihe Government to give effect to the
objects and purposes of this Act, is published or such
further date as miiy be specified by the Government
(hereinafter referred to as "the effective date") any
property, interest in property, rights and liabiUties
which immediately before ihe effective date belonged
to ihe Board shall vest In the Government. "
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1. Inexerciseof the powersconferredby Section 15, 16 and 60 of tiie

ReforirisAct, tlie Delhi ElectricityReform(TransferScheme)Rules,2001 was

notified on November 20, 2001 by tlie GNCT tiirougli an order (hereafter

referred to as tiie "Transfer Scheme"). Section 3(1) of tlie Transfer Scheme

provides as under

"On andfrom the diiie of the transfer lo be notified
for ike purpose, all the assets, liabilities and

-y > proceedingsof the Board simtl stand transferredto
and vest in the Government absolutely and in
consideration thereof the loans, subventions and
oMigaiio?is of ike Board to the Government shall
stand extinguishedand cancelled, which shall be in
full andfinal settlementof all claims whatsoeverof
the Board."

S. Under tlie Transfer Scheme, tlie assets of DVB were classified as

follows (Para 4[1]):-

"(a) Rights and interestsin PragatiPower Projectas set out in Schedule
d 'A'/

4 (b) GenerationUndertakingas setout inSchedule 'B';
(cjTransmissionUndertaking asset out in Schedule'C;
(d) DistributionUndertakingas setout inSchedule 'D':
(e) DistributionUndertakingas set out inSchedule 'E';
(f\ DistributionUndertakingas setout in Schedule 'F':
(g) HoldingCompanywith assetsand liabilitiesojs set out in Schedule 'G'.

While tiie 'disuibution undertaMng' as set out in Schedule 'F' comprised of

aPfCV No. 3313/2004 5 CM.3212/2004 4 of 25

(!)



various assets such as 66 KV and 33 KY Grid Sub Stations, transmissionline,

variousotiier installations,plant and niMiinery,roads, buildingsetc. utilized

for die purposeofdistributionas detailedat Points I,II and III, tlie proviso to

Para III, in ScheduleF (which relatesto tiie transferof assets and liabilitiesto

NDPL) prescribes diat;

"Providedthai noiwilhsiandingLII and ill above and thai ike land
was being used invnediaielybeforedate of ike transferexclusively
orprimarilyfor ike businessof the transferee,no part of the land
shallform part of the assetsof transferredunder these rules. Tne
transfereeshall be entitled to use such land as a licensee of the
Governmenton paymentof a consolidatedamount of One rupee
onlyper monthduring theperiodthe transfereehas the sanctionor
license or authorization to undertake the distribution business. Aa-
and when such license or sanction or authorization is revoked or
cancelled or not renewed or the area of supply where the land is
situated is withdrawn from the transferee, the license to the
transfereein respectofsuch landshallstandamcelled.

9. Tlie MCD assails tlie impugnedorder of die tribunal, on tiie grounddiat

NDPLis liableto municipaltaxfor liie propertyasper Sections120(l)(c)

and 120(2)ofdie Act. MCD also reliesupon Section15(2)ofdie Reforms

Act, to contenddiat die land was transferredby die Governmentto die

NDPL, and die latter is dierefore, liable to pay property tax.

10.It has been averred by MCD, and contendedon its behalf by learned

counsel, Ms. AmiLa Gupta, diat die erstwhile DVB was paying tax in

respectof die saine land; diere is no materialchange in circumstancesto

exeuTOtdie NDPL from such liability.
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11.Learned counsel for MCD submitted dia£ die NDPL could not claim

immunityfiom taKation by relying upon Section 119 of the MCD Act,

sinceprovisionsin Section 120 constitutedan exceptionto tiiatpiovision,

and spelt out die conditions under which bodies and entities such as

NDPL were liable to taxation. It was also submitted drat the issue is

coveredby die decisionof diis courtin 43(1991)DLT 601 : Internaiional

AirpariAuthorityof India vi. MunicipalCorporationof Delhi ( hereafter,

die "IniemalionalAirportAuthoritycase"). It was also contendeddiat die

real character of die possession of die property by NDPL, was as a lessee,

and not a license,even diough die latter nomenclauirewas adoptedin die

transfer scheme. Ttie counsel relied upon Section 15(1) of tiie Reforms

Act, and stated uiat die arrangement termed as a license is of an indefinite

period; die nature of business activity, viz distribution of electricity,

envisioneda prolonged,as opposedto short-termuse of the property.The

^ descriptionas alicensefee, and the levy of nominal licensefee did not
detract from die real nature, of the arrangement, which is a 'tenancy" or

lease. Hie respondentin fact is in occupationfor more dian one year; it

has no restrictionupon die nature of enjoymentof property, nor is diere

any iir^edimentin die Reforms Act or die Transferschemefrom putting

up buildings,and using its materials.In short, apart from the description

as license,die arrangementwouldbe a "letting",of diepremises.

1
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i2.Ii is coiiLended,on die odier hand, on behalf of die resi

also filed written submissions)that it was issuea a lice

londent (which

nse, under die

lion and retailRefofiiis Act and die Transfer Scheme lor tiie distribt

supply of electricityin Nordi and Nordi-^estDemi circ

Capital Territory of Delhi. By virtde of clause 5(1)

Scheme,assets definedas "distribution"assetsas set out

les of National

ifj of Transfer

Schedule 'F toin

die Scheme stood transferred to die Res;pondent. Tiie •assets did not

includeland(includingdie saidproperty).Ownershipof landscontinueto

vest widi die Government. In respect of distribution undertaking

transferredto die Respondent,too, clause5(3) (of die TransferScheme)

providesdiat:

"Tne rights in the undertakingor the assets transferredto the
transfereeshall be subject to the restrictionsand Umitations,
specifiedin these rulesorin the appiicaole^cheaule.

13.It was. diereforecontendedon behalfofdie responaent,tiiat.

(i) Tne saidpropertyis a vacantplot;

ni)Triesaidpropertyis intendedfor establishmentof 66 KV Grid;

dii) The said property is part of die land which never formed
'distributionundertaking'as set out in Schedule'F' and die rigm,
title and ownershipin respectdieretoremainwidi die
Government;

(ivl Tlie Respondent is entitled to use die land including die saiu
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property as a licensee of tiie Government on payment of

consolidated aiiiount of one rupee per montli during die

period die Respondent has sanction/iicence/audiorizationto

undertake die distribution business.

(v) Tne period of license for die land including die said

property is co-terminus widi sajiction/licence/audiorizationin

favour of die Respondentto undertakedistributionbusinessand no

prior noticeof terminationis requiredto begiven.

14. It was also submitted diat die Respondent is not liable to pay

propertytaxin respectofdie saidpropertyfordie reasonsdiat:

(a) The right, tide and ownership of land utilized for die

purpose of 'Distribution Undertaking' including die said

propertyis vested in die Governmentand, dierefore,by virtue

of Section 119(1) of die DMC Act, no tax can be levied in

respect of die said property.

(b) Section 120 has no applicationto diepresentcase, in view

of die iudsriKnt of die Suureme Court in (2001) 1 SCC 455:
^ W J- .

Housing A Urban Development Corpn. Ltd. vs. MCD A

Another ( hereafter, "the HUDCO Case ").

(c) Tne issue is concludedby die Full Benchjudgmentof diis
court in 100 (2002) DLT 442 (FB) : Municipal Corporation of

Delhi vs. Pradip Oil Corporation and Anr ( hereafter "the

ParadipOil Corporationcase),where die meaningof die term
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possession, and license, had been considej-ed,and &e Court had

concludeddiat wheneveran arrangementlike tlie presentone is

enteredinto, die ownej*is not divestedof possession;hence, tlie

respondent is not liable to pay property tax.

Pravisiom of ihe MCD Act

The relevant provisions of die MCD Act read as follows:

"il9. Taxation of Unionproperties.—

(1) Noiwiihsianding anyihim contained in the foregoing
provisionsof this Chapter, lands and buildingsbeingproperties
of the Union shallbe exemptfrom ihepropertytaxesspecifiedin
section 114:

Provided that nothing ^[in this sub-section]shall prevent the
Corporation from levyingany of the said taxes on such lands and
buildings to which immediatelybefore the 26th January, 1950,
they were liableor treated as liable,so longas that tax continues
to be leviedby the Corporationonother landsand buildings.

(2) Where thepossessionofany landor building,beingproperty
^ ofthe Union, has beendeliveredinpursuanceofsection20ofthe

DisplacedPersons (Compensationand Rehabilitation}Act, 1954
(44 of 1954) to a displacedperson, or any association of
displacedpersons, whether incorporatedornot, or to any other
person [hereafter in this sub-section and the proviso to sub
section (1) of section 120 referred to as the transferee], the
property taxes specified in section 114 shall be leviable and shall
be deemed to have been leviable in respect of such land or
buildingwith effectfrom the 7th dayofApril, 195S or the date on
which possession thereof has been delivered to the transferee,
whichever is later, and such property taxes shdl,
notwithstandinganything contained in theproviso to sub-section
(1) of section 126 or any other provision of this Act, be
recoverablewith effectfrom that dayor date, as ihe case may be.
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120. Incidence ufproperty taxes.—

(1) The properly taxes shall be primarily leviable as
folloH's:—

(a) if the land or building is let, upon the
lessor;

(b) if the land or building is sub-let, upon the superior
lessor;

(c) if the land or building is unlet, upon the person in
whom the right to let the same vests:

Provided that the property taxes in respect of land or
building, being property of the Union, possession of
which has been delivered in pursuance of section 20 of
the Displaced Persons (Compensation and
Rehabilitation) Act, 1954 (44 of 1954), shall be primarily
leviable upon the transferee.]

(2) If any land has been let for a term exceeding one year
to a tenant and such tenant his built upon the land, the
property taxes assessed in respect of that land and the
building erected thereon shall be primarily leviable upon
the said tenant, whether the land and building are in the
occupation ofsuch tenant or a sub-tenant ofsuch tenant.

Explanaiion.—Tne temi "tenant" includes any person
deriving title to the land or the building erected upon
such land from the tenant whether by operation of law or
by transfer inter vivos.

(3) The liability of the several owners of any building
which is, or purports to be, severally owned in parts or

flats or rooms, for payment of properly taxes or any
instalment thereof payable during the period of such
ownership shall be joint and several.
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121. AppoHionmeniof iiabiliiyforproperiytaxes when
tke premises assessed are let or sub-let.—

(1) if any land or building assessed toproperly taxes is
lei, and its rateable value exceeds the amount of rent
payable in respect thereof to ihe person upon whom
under ihe provisions of section 120 the said iaxes are
leviable, thaiperson shall be entitledto receivefrom his
tenant the differencebetween the amount of theproperty
taxes levied upon him and the amount which would be
leviableupon him if ihesaid taxes were calculatedon ihe
amount of rentpayable to him.

(2) if ihe landor buildingis sub-letand its raieablevalue
exceeds the a^nouniof rentpayable in respect thereof to
ihe tenant by his sub-tenant, or ihe amount of rent
payable in respect thereofto a sub-ienaniby ihe person
holdingunder ihe sub-tenant,the tenantshall be entitled
to receivefrom his sub-ienanior ihesub-tenantshall be
eniiiledto receivefrom iheperson holding underhim, as
ihe case may be, ihe difference between any sum
recovered under this section from such tenant or sub
tenantand ihe amount ofproperty taxes which wouldbe
leviable in respect of ihe said land or building if ihe
raieable value thereof were equal to the difference
between the amount of rent which such tenant or sub
tenant receives and ihe amount of rent whichhe pays.

(3) Any person eniiiled to receive any sum under this
section shxiU have, for ihe recovery thereof ihe same
rightsand remediesas if such sum were rent payable to
him by ihepersonfrom whomhe is entitledto receive the
same.

122. Recoveryofproperiy iaxesfrom occupiers.—

(1) On ihefailure to recoverany sum due on accountof
propertytaxes inrespectofany landor buildingfrom the
personprimarilyliable therefor under section 12G, the
Comjnissionershall recoverfrom everyoccupier of such
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land or building by aiiacJimtnl, in accordance with
seciion 162 of ihe reni payable by such occupier, a
portion of the tokd sum due which bears, as nearly as
may he, the same proporiion to thai sum as the rent
annually payable by such occupier bears lo the total
canount of reni annually payable in respect of the whole
of the land or building.

(2) An occupier from whom any sum is recovered under
sub-section (1) shall be entitled to be rebvbursed by the
person primarily liable for the payment, and may in
addiiion to having recourse to other remedies thai miiy
be open to him, deduct the amount so recovered from the
amount of any rent from time to time becoming due from
him to such person. "

15. In die present case, die lands were originally that of Delhi Vidyut Board;

tiiat organization was paying property tax. However, with the advent of

die Reforms Act, die land vested in die first instance widi die

Government. Hie first limb of die subtiiission made, therefore is diat die

title continues to vest in die Government, and by operation of Section

119, die respondent NDPL cannot be made liable for payment of

property tax.

16. Tlie contention of the MCD, on the odier hand, is diat die erstwhile

DVB was paying tax; die NDPL is its successor, and dierefore, bound by

all its obligations, including die liability to pay property tax.

17. Section 119 exempts Union property from municipal ta^tion, under the

Delhi Municipal Coiporation Act. Tnis provision is in line widi die

mandate of Article 2S5 of die Constitution of India, which grants Union
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piopci-iyimmumty from taxation.

18. The termsofSection119 carve out two exceptions;first, prrjpertiesthat

were subject to taxation before January, 1950 or properties tliat

stood transferred under Section 20 of die Displaced Persons

( Compensation and Rehabilitation) Act, 1954, witli effect from 7'*^

April, 1958, or from any otlier date, wouldbe subject to taxationin die

handsof die transferee,from any ofdie laterof tlie two respectivedates.

19. Learnedcounsel for MCD contendeduiat in view of die judgn^nt in

the IniemalionalAirportAuihorilycase, the respondentNDPL is liable

to paypropertytax. Tnatjudgmentwasconcernedwidi die interpretation

of die expression"vesting"under Section 12 (l)(a) of die International

Airports AuuiorityAct. Tlie property,before vesting in die Audiority,

had vestedwidi die CentralGovernment.Hence, die Audiorityclaimed

benefit of Section 119 (1) of die MCD Act. The court repelled die

contention, and held diat by virtue of Section 12(1) (a), whatever had

vestedwidi liie CentralGovernment,vestedwidi die Audiority;hence it

could not claim exemption from taxation. As would be evident from die

facts, and die provisions of law, die property itself vested widi die

Audiority, a statutory corporation. Hence, diere was no question of

application of Section 119(1) of die Act.

Trie Supreme Court had occasion to inteipjtetSection 119 of die
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Act, in tlie HUDCG case. Tne cuui't held as follows:

'6. li is clearfrom a readingof sub-seciion(1) of Section
119 thai lands and buildings whichare iheproperties of the
Union are exempt from property tax, Mr. M.L. Varma,
learned Senior Counsel appearing for the respondents,
however, contended thai under sub-section (2) of Section
119 whenpossessionof ihe land is given to anyperson then
propertytax canbe recoveredfrom thatperson"

"7 . In our opinion,on a correct reading ofSection119(2),
the aforesaidconsequencedoes notfollow. Sub-section(2)
ofSection119providesthat wherepossessionof the landor

/ buildingbeing the propertyof the Unionhas been delivered
in pursuance of Section 2G of the Displaced Persons
(Compensationand Rehabiliiaiion)Act to (a) a displaced
person,or (b\ an associationof displacedpersons,or (c) to
any other person, then the property tax can be recovered
from theperson inpossession. It is clear that the expression
"to any other person" can only be thai person to whom
possessionhas beendeliveredinpursuanceof theprovisions
ofSection20 of the DisplacedPersons (Compensationand
Rehabilitation)Act. This obviouslyis not the position in the
present case. Possession H/iis not given to the appellant
under the said Act and, therefore, sub-seciion (2) of Section
119 does not come into play."

j "S. From ihe aforesaiddiscussion,it clearlyfollows that the land
in questionbeing exemptfrom taxby virtueofSection119(1)of the
Act as it is theproperty of the Union andfurthermore even under
Section120(1)no tiLK in respectof land couldhave been leviedin
the present case on the appellantprior to the same being lei to
them in 1997."

It is deaf tlmt tiie questionofwhetlierti'ie NDPLis liableunderSection 119(2)

wouldhave to be aiisweredin die light of the above ruling. Tliat provision,by

way of an exceptionto die Union property'simtminityfrom taxation, in my
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consideredview,can have no application-

20.The next question is wliemej- the NDPL is liable to pay tax, by virtue of
provisionsof Section 120 of tlie MCD AcL Section 120(1) visualizesdiree

Situationswhere tax can be recovered, and delineatesdie primary liability
upon personsconcerned,in diosesiruatiais.The first two, concernproperties

^ Which are let or sub-let; die liabilityin such cases is upon die lessor or
superiorlessor, as die case may be. Tlie diird simation,coveredby clause
(iii) is where die premisesare unlet; die liabilityis upon die person -'enmed
to lei .Tlie questionwhich has to be consideredis whettierdie respondent
NDPLhad a"rightto let"; in siiort,whedier,it hadsome interestin die laud,
which enabledit to let die properly.Tliisquestionhas to be examined,along
widi tlie provisionof section 120(2),sincebodi involvethe issue of "letting"

jv ojr "tenancy"

21 .Section 120(2) statesdiat if any land has been let for atermexceedingone
year to a tenant aiid such tenanthas built upon tlie land, tiie propertytaxes

assessed in respect of tliat land and die building elected dieron ^lall be

primarilyleviableupon die said tenant, whetherdie land and buildingare in
the occupationof such tenant or asub-tenantof sucli tenant.Tne explanation
expansively defines "tenant" as follows:

ExplanaliorL- Tne term "lemini"includesanypersonderivim;
iitle to ike landor the buildingerectedupon xuck landfrom the
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ienani whether by optraiion of law or by transfer inter vivas. "

The question tiiat arises, tlierefore, is wiietiier tiie respondent NDPL is a

(i tenant".

22.The counsel for MCD contended diat die term "tenant" has to receive a

liberal interpretation; die nomenclature of a particular legal relationship is

immaterial, die contents and intent of die parties who enter into it is relevant.

Thus, even if an arrangement is called "license" it may, in reality, be a lease,

and vice versa.

23.Counsel for NDPL, on die odier hand, contended that a plain reading of the

Section 120(2) leads to die conclusion that in order for the said provision to

be attracted, diere must be a lease/tenancy. In die present case, die land

utilized for die purposes of die 'distribution undertaking' including die said

property were permitted to be used by die Government under a statutory

licence. As such, diere is no question of Section 120 sub-section (2) being

attracted and the Respondent being held liable to pay property tax in respect

of die said property.

24.1n the case of 78(1999) DLT 584 (DB); Gas Authority of India Ltd. Vx

Municipal Corporation of Delhi, a Division Bench of die Court held as

follows:
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"46. Far the purposeofpeiitianer'sbusiness, the pipeline is used
by afar ikepurposeofiransporiationafgasfrom Ike bowlsofike
earlk ullimiielyio Haryanaand U.P. Applyingthefunciianallexi,
as applied in the aforementioned cases, at tke most pipelines,
which have been laid beneaththe land, will have to be treatedas a
'plant' contained in or situated upon ike land. Holding gas
pipelines io oe plant, until such a plant is specifiedby a public
notice by the Commissioner, with tke approval of the Standing
Committee, as envisagedin Subsection(3) of the Section 116 of
ine Act, me same snali not be deemedto beformingapartofsuch
landfor the purposeofdeterminingthe ratable value thereof In
otherwords, pipelinehas to be whollyexcludedwhiledetermining
the ratable value ofthe land as the petitioneris not ownerof the
land, beingonlya licensee, there was no questionofhaving issued
any notice to the petitionerfor the purpose of determining the
ratablevalueof thepipelines,namely, theplant.

"47. In view of the above, we are af the view that the pipeline,
being aplant, the petitionerwouldnot be liablefor tax m.erelyon
the groundthat the same has been laid within the Municipallimits
of Delhi, by virtue of arrangement witk ike private owners.
Railways and Government, which arrangement is nothing, but
amountsto a licence. Liabilityfor tivcation, ifany, wouldbe only
an the respectiveownersof land, through whose land thepipeline
is passing and not thai of tke petitioner, as the same wouldbe a
plant far the purposes of carrying on petiiioner'sbusiness and
valueof the same, in the absencecf any Notificationissuedunder
Suo-section (jt af Section 116 will have io be excluded while
determiningthe ratable valueof ike land, in case ike same is liable
for tax in ine nanas af the owner af lessor. Consequently, the
petitionis 'Mowed. Tke impugnedorderand dem^andarequashed
and set aside.. "

25. In die ParadipGil case, die Full Bench had occasion to deal widi

die issue ofwho is a tenant,under Section 120(2) of die MCD Act. Trie court

noticed several judgments,includingdecisionsof die SupremeCourt, as also

Section 52 of die EasementsAct, while analyzing die distinctionbetweendie
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expfession "lease" and "license". Trie couit held diat

"37. Whether a dacumenl createsa licenseor lease, would inter
alia, dependupon certain interpretedcriteria, whichare:

io ascertain whether a document creates a license or
lease, the substanceof the documentmust hepreferred
io thefonn;
that real test is the intentionoftheparties-whetherthey
intended to create a lease a license;
if the documentcreatesan interestin the property,it is
a lease; but if it onlypenniisanother io make use of
theproperty, of which the legalposition continueswith
ike owner, it is a license; and
if under the document the party gets exclusive
possession of the property, prima facie, he is
considered to be tenant; but circumstancesmay be
established wkich negative Ike intention to create a

II.

III.

IV.

lease.

"61. Why the documenthas been termedas a licensedespite the
fact thai there bya right in propertyis created, isnotfor the Court
to answer,particularly,when the deedis an oldone. Tne ownerof
ike property, be it ike Central Governmentor otherwise, would
always oe Keen to see that it is not involved in unnecessary
litigation. Tne common knowledge is that the owner of the
propertyis alwaysa strongerside. The granteeat a relevantpoint
of time wwi- merelya companyincorporatedunder the Companies
/id. It mid not become a Public Sector Undertaking, it was
interestedin obtaininga grantfor a long lime so as to facilitate
storage of all petroleum products. Further purpose of
transportationof petroleum products from, the wagons to its
storage tank, land is other than belonging to railway
administrationwas not available. Companydealing in petroleum
products would not have any option other than io succumb to the
diktats of the officers of the Railway AdmAnistration. If the
respectiveof the labellingof the documents its purpose is served
sofar as the interest of the cam.paniesconcerned, the sam.e would
not matter to it. It has been seenfrom the conduct of the parties
that Ike arrangement between tkem. wasnot to be a skort te/m but
a long-termone. ine structuresstillexist and the grandeeshaving
been allowedto carry on business without hindrancesince 195S,
which clearly point out the intention of the parties that the
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iransaction involvedIramfer of right in property. Tne question
may also have to be consideredfrom another angle. Sofar as a
thirdparty like DMCis concerned,it had no say in the matter, it
entered into the agreement between the administration and Ike
grantee. It could realise the property tax which is compensatory
nature, only in the event the agreement is construed to be a lease
and not otherwise. Furtherpurpose of gatheringthe intentionof
ikeparties we must also applyour mindfrom this angle.

The MCD renders services. The benefit of such
servicesare a taken byall concerned, viz the ownerof ike land of
building. Even the person who is in possessionof the land of
building, whether legal or illegal, lakes benefitsof such services
renderedby the MCD. The MCDfurtherpurposeof realisationof
lax is not concerned with the relationship of the parties. It is
concernedonly with impositionand recoveryof tax in accordance
with law.

62. Tax is payable on our lands and buildings. The
exceptionsthereofhive been enumeratedin the Act itself. Section
119of theAct is one ofsuchprovisions. Suchan exemptionclause,
as is well P.nown, must be construed strictly. Section 119 would
apply if the lands and buildings are the properties of Union of
India the corporationkas tee rigkt to live wilk ikepropertytax in
termsof Section114of theAct in themanner as specifiedtherein.

63. By reason of the agreement in question the buildings
do not belong to ike adminislralion. They belong to ike grantees.

• Oil tanks are buildingswithin the meaningof the said Act as has
been held by ike Apex Court. Section 119 of tke act tkerefore
would not apply to the building in question. Tne grantees are
therefore, liable to pay tax although ownerskipof the land may
belongto ike administration.Section115providesthat the general
laxskall bepayable in respectof landsand buildings. Such lands
and buildings may be unlawful occupation of tke owner. Tne
occupationcf ikesaid buildingm.aybe lawfulor unlav.ful Even in
a case whereapartmentsare constructedon tke landmay belong
lo tke government or a statutory body but ike occupier of tke
apartment are liable to pay tax. If ike person encroaches upon
somebody'slands and constructsbuildings thereon, he wouldalso
be liable iopay tax. Once it is held that thegrantees were liable to
pay iiLK, the possibility thai the term 'license' had been used so as
io avoid thepayment of tax cannot also he ruled out."
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Tne NDPL reliedupon tiie followingobserTationsof die Court, which held

tliat one of tlie litigants before it was a licensee, and not a tenant:

Tne eraniee is merely iopay occupaiianfee and not the rent.
There also does not exist any clause as regards requirement to
serve three months' notice for termination of tenancy. As by
reasons of such an agreement neither any rent is payable nor any
notice is requiredio be servedfor the purposeofdeterminationof
the tenancy. " ('At para 68 of tiie Judgaient)

26. The above discussion would show tliat there is no hard Md fast rule

to determine whetlier a tx'ansactionamounts to letting of preuises under a lease,

or where it amounts to a license. Hie tests indicated, in para 37 in Paradip

Oil's case (supra) are indicative,as tlie Full Bench itselfhad ruled; tlieycannot

be considered exliaustive. Tlie contention of NDPL is tliat it is a licensee,

because:

a) the 'distributionundertaking'above stood transferredto

tlie it and die land including die said property was specifically

exceptedfrom tlie distributionassetas set outin ScheduleF to tlie

TransferScheme,by virtueof provisoto Points1,11 and 111;

b) It is obliged to pay license fee for the land including die said

propeityutilizedfor the purposeof 'Distributionundertaking';

c) no obligationhas been cast upon it to pay any rates, taxes etc. in

respect of tlie said land.
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d) The said licenceisco-tenninuswith tiie sanction/autliority/licence
grantedin favourof tlie it to distributeelectricity.

e) No notice is required for revocation of licence of die land
includingtlie saidpropertyutilizedfor liie purposeof 'distribution
undertaking'.

28. Tliere can be no dispute diat die transferschemeexpresslyuses the term

"licensefee"; die arrangementis co-terminuswidi tiie licensegrantedto carry

on distributionactivity, and die amount payablefor die arrangementis Re.l/-

and payable as "license fee". Tlie application of die authorities,shows tliat

diese factors requireexamination,and die appellation"license"or "licensefee"

does not concludedie issue. Tlie followingfactors or features also emerge, in

relation to die transaction:

i] die arrangementis part of a package by which all distribution
assets of die erstwhile DVB have been made over to NDPL, for

carryingon distributionofelectricity;
ii] Trie period of "license" to die land is co-terminuswidi die
license to carry on die business. Tlie NDPL has not placea any
materialonrecord to show diat diis licenseis tenuous,or finite.On

die odier hand, die very nature of die activitywould siiow uiat die
license is necessarily long term;

iii] termination of basic distributionlicense would have to be
precededwidi some notice;

iv] Tlie prescriptionof Re.l/- as die amount payablecannot be a
conclusivefactor, since, as was mentionedin die Paradip Gil case

all factors,includingdie conductofparties,have to be considered.
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v] No festriction upon tlie use of die land/ piopextyhas be shown;

diis would lead to die inference diat die NDPL is free to use it for

distribution purposes, including raising of constructions on the

land, and exercising ail die rights of a lessee;

vi] exclusive possession of all distribution assets, including

occupation of lands, was given, widiout reservation (save die

description of die transaction as license, in die Proviso to clause III

in Schedule F of die Transfer scheme).

In my consideredopinion,dierefore,die transactionamounted to a tenancy

falling widiin Section 120(1) whereby die premises entitled die NDPL to "let"

die properties under Section 120(l)(c). To die extent Section 120(2) is

applicable upon constmction of buildings or structures, die NDFL would also

be liable to property tax, under diat provision.

29. Tiieie is, in my opinion, one more reason in support of die

conclusiondiat die NDPLis liableunderdie Delhi MunicipalCorporationAct.

^ Tne transfer scheme Rules, by Rule 2(c) defines "board" as die DVB,
/ constitutedunder Section 5 of die ElectricitySupply Act, 1948. Rule 5(2),

which occurs after sub-rule (1) - which talks of delineation of assets in favour

of die various DISCX)MS - provides diat on transfer and vesting of the

undertakings, die respective transferee shall be res^ponsiblefor all contracts,

rights, deeds, schemes, bonds, agreements, and odier instmuKnts of whatever

nature, relating to die respective undertakings and assets and liabilities

transferredto it, to which die Boardwas a party, subsistingor havingeffect on
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die date of die ciarisfer", in die same manner as die Board was liatjle

immediately before die date of die transfer. All pending proceedings against

die Boai'd, by virtue of Rule 8, do not abate; they continue against die

transferee(s) as if diey stand in place of the Board. In die case of doubts and

difficulties differences arise in regard to die transfers under die rules, uie

decision of die Government is final. Tliese provisions, in my opinion, establish

diat die NDPL is an effective, and full successor in res^pect of all matters

relating to liabilities, and assets, under Schedule F. Tne namre of proceedings

described under Rule 8 are wide enough to cover proceedings under die 1957

Act. Tnere is no conclusive material to establish diat die Reforiris Act or die

transfer scheme ruled out liability of die NDPL from municipal taxation; no

determination of die Government to diat effect appears to have been elicited,

or granted under Rule 12. Hence, diere is intrinsic material in die rules,

indicating diat NDPL is liable to propert>^tax.

30. There is yet anodier reason which impels me to conclude diat NDPL is

liable to pay tax. Tiie use and enjoyment of die property, for die purpose of

carrying on distfibution activity, undoubtedly is widi it. Tne NDPL is neidier a

wing, or state agency; its mandate is to carry on business in distifuution activity

on die basis of rules framed, and tariffs fixed by die audiorities under die

Reforms Act, aiid die Electricity Act, 2003. Hie erstwhile DVB, a statutory
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agency,was payingpropei-tytax. Its activitiesiiavebeen le-oiganized,and one

sucii activiryhas been handedover to tlie NDPL, in respect of which it holds

51% of tiie stake. Having regard to tlie objects of tlie Act, it would be

inconceivabletiiat the property is used, occupied,business of distributionof

electricitypermitted, and yet tiie coreorate entity doing tiie job is under no

obligation to pay property taxes.

31, In view of tlie foregoing discussion,1 am of tiie consideredview

that tliere was no intention to create a licence in reject of the land including

tiie said property utilized for tlie purpose of 'distributionundertaking'; tlie

intention was to create a tenancy, witli all concomitantrigiits under tlie law.

The records are not clear as to whetlier, and when any building was put up by

tlie res-pondentNDPL. It would tiierefore,be appropriate tiiat tlie matter is

remandedto tlie assessingautiiorityempoweredto enquirein tliat regard, and

passproperorderson tlie quanrumofliability,wheuiertowai'dsvacantland tax,

and/ or towards otlier property taxes due under tlie Delhi Municipal

Coi-porationsAct, 1957.

32. The writ petitionis accordinglyallowed, in terms of para 31. The

Deputy Assessor and Collector, MCD shall take up die issue and pass

appropriate orders on the nature, and extent of liability of tlie NDPL after

givingit notice, and opportunityof hearing.He shall pass a reasoned,speaking
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ofdcf. Tuis exei'cise shall be concluded wiuiin foui- mouuis from todav.

DATED: 25'^^ July, 2005 (S. RAVINDRA BHAT)
JUDGE
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