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HIGH COURT OF nELHI 

Date of decision: March 7;/1, 2005 

+ WP(C).4366/2001 

# Amtl JobI1 Petitioner 
. through 
Mr.Tartque Siddiqui and 
Mr.S.D.Kinra, Advocates 

Versus 

$ Union of India & OIS. Respondents. 
through 

A Mr.P.P.Malhotra, Additional 
Solicitor Genera) w1th 
Mr.Suresh Ratt, Central 
Government Standing Counsel. 
Mr.Sanjay Jain, Amicus Curiae 

Coram: 

• Hon'ble Mr.Justice Manmohan Salin. 

(1) Whether reporters of local paper may be 
allowed to see the Judgment? 

(2) To be referred to the reporter or not? 

(3) Whether the JlIdgment should be reported/e() 
in the Digest? 

• Manmohan Sarin'. J 

1. By this common Judgment, questions and issues, " 
\ 
I, , 

raised in a batch of writ petitions numbering around 183 i 
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filed by Tour1st Guides, are being decided. The above 

petition ha'3 been taken as a lead ca'3e since it by and large 

covered grievances and concerns of the petitioners in the 

batch of petition'3. Union of India wa'3 aL'30 permitted to me 

in th1s petition an additional affidavit. 

Durtng the course of heartng, Mr.G.D.Gupta, 

Sr. Advocate , Mr.Y.KJain, Sr. Advocate , M').Anjana Gusain, 

Mr.S.D.Kindra, Mr.AJay Malviya, Mr.S.g.Kazim, Mr.Falak. 

Mohd and Mr.Tarlque Siddiqui addressed the court on 

behalf of the petitioners. Coun'3el were also directed to file 

their synopsis of submlssion'3. Interim direction'3 were aL'30 

given from time to time to which, I shall advert during the 

course of judgment later. Apart from Lead counsel') 

addressing the court, an opportunity wa') also given to , 
it coun'3el'3 in the batch of wr1t petItIon'3 to make submissions 
• ~ ... "J 

or file synopsi'3 of submissions With regard to common 

issues being taken up for con'3ideration in thi'3 petition. 

2. Mr.Sanjay Jain had represented Union in these 

cases and subsequently due to change in Government panel 
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counsel. Mr. P. P. Malhotra. Additional Solicitor General and 

Mr.Suresh Katt. Central Government Standing Counsel 

represented the Union. Mr.Sa.njay Jain who had been 

conducting the hearing a'S Union's cotm'Sel and had been 

Interacting with Tour1sm Department on guidelines being 

framed. was asked to assi'St the court a'S and when required. 

3. Petitioner AnuJ Jobri filed the above petition 

seeking a direction to the Union to conduct 

examination/test'S evety year for the grant of licence to work 

a'S TOUrist Guide/Escort. Petitioner sought declaration that 

he was entitled to grant of licence having worked for the la'St 

several years and l.n the absence of any test being held since 

1996. Petitioner claims to be working with travel 

agencies/foreign missions. who assigned him. to take foreign 

touri'St<; to various monument'S. histOrical places in Delhi, 

Raja'Sthan. Varan'Si. Kha.luraho etc. Petitioner 1'S a 

graduate. He completed certificate course In Tourism 

Studies In 1995. from Indira Gandhi Open Untverslty. He 

did a certificate Course In Italian Language from Italian 

Emba'Ssy Cultural Central. New Delhi In 1996. He 
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completed Inten'Sive Advance Diploma in Italian language m 

1997 from Delhi University. Petitioner was a recipient of 

scholarship of Govt. of Italy and did an advance course m 

Italian Languages and Culture from the University of 

Stranieri Penlgia. Italy. Petitioner claims that hi'S 

a'Sstgnment comprised receMng tourist'S at Airport. taking 

them to the hotel'S and thereafter to the 

monument':1.histortcal places in northern regiOn. Petitioner 

i<:; well versed in the social. political and economic hi'Story 

of the country. Petitioner 1s al<:;o fully knowledgeable about 

architecture and hi'Story of various momlment'S as he had 

been escorting the tourist'S since 1988. 

4. Petitioner avers that respondent'S conducted an 

exam1na.tion and a course only in the year 1986 and 

thereafter m 1996. There was dearth of tourist guides and 

petitioner and others in the absence of examination. 

continued to work without any interference. Pursuant to 

the orders passed in WP(C) 741/1994 on 281h February. 

2004. directions were given for holding of a test for grant of 

licences within three months. Tourists Guides were 
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permitted to continue to work. Uberty was, however, given 

to take action in respect of those guides again'3t whom there 

were complaint':>. Respondent':> submitted that under a 

m.1s-apprehen':>ion that some stay had been granted, they did 

not hold test since then. Petitioner at':>o submitted that 

department had i':>sued licenses to retired officers of the 

Department without gOing through any prescribed tra.ining 

or having any experience in handling tourist':>. Petitioner 

at':>o submit,:> that respondent':>, on the one hand, profess to 

take all measures to boost tourism to achieve 5 million 

tourist':> target in 2005, yet on the other hand, obstacles are 

sought to be created in the functioning of ~al1fted, 

accompli':>hed and experienced tourl':>t gUides like the 

petitioner. Reference is made to an advertisement taken 

j out by the Ministly of Tourism in Hindustan Times on 2P' 

September, 1998. It reads as l.mder:-

He may not have gone to coUege 
But he teaches history to the world 

He takes them around the tombs and 
monuments. Narrates tales of yore-battle won. 
ldngdOOlS gamed, sacrtfices made. He shares with 
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tourlstc;; the ]egendc; of the land. Recreating bJstory 
and keeping it alive. in the minds and hearts of all 
the toU11sts who listen to them spe1l-boW1d. 

Thousand like him discover their calUng­
light in their towns and villages. Serving as guides. 
Travel Agents, Taxi drivers. Gift shop owners, 
Managers for hotels and restaurantc; ... Working. 
Earning And Building a better life. 

Jobs are created. 
When people travel 

Come, discover the tremendouc; potenti~ of 
Tourism. 

5. Petitioner states that the Licenced Tourtst Guides 

somehow w1sh to maintain their monopoly in taking fore1gn 

tourists to var:lOllS histortca1 places and are, therefore, 

creating obstacles. Hence the prayer to conduct 

examination/test for grant of licence 'to 'work as TOllrtst 

~ G1l1de/Escort and for a declaration that petitioner on 
,..-

account of his expertence .Is entitled to grant of licence. 

6. Mr.G.D.Gllpta, Sen10r Advocate, submitted that 

Rule 8(d) of the Ancient Monumentc; and Archaeological 

Sites Remains Rules. 1959, hereinafter referred to as the 

Ai\1SR Rules, did not proyjde any statutory basiS or power to 
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restrict canylng out of the trade and profession of tourist 

guides. There was singular absence of law, seeldng to 

prohibit or n;strict the tourist guides from cany1ng on their 

profession. A prohibition or reasonable restriction on the 

carrying out of profession could only be put a'S per law, 

contemplated under Article 19(6) of the Constitution of 

India. He submitted that Section 18 of the Ancient 

Monument'S and Archaeological Sttes and Remains Act, 

1958, hereinafter referred to as the 'Act' , dealt with the right 

of access to the protected monument'S. It runs a'S under: 

"Subject to any nIles made tmder the Act, the public shall 

have a right to access to any protected monument'S." Thus, 

the said Section confers a right of access which could only 

be restricted by rules made under the Act. Rule 8(d) of the 

AMSR Rules Is in the nature of a supplement to Section 18. 
\. 
'~ 

It does not provide any statutory ba'Sis or power to restrict 

canytng on of trade and profession of tourist guides. It i'S in 

positive terms to enable and authorize showing the vL'Sitor 

arotmd the monument'S. The condition'S of a licence to be 

granted by ASI are to confer such an authority. 
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Mr.Gupta submitted that non-holding of the 

examinations all th1~ whJle during which the tourist guides 

and escorts have continued to work, they should not be 

rendered jobless and left to fend for other vocation~ in the 

evening of their lives. 

7. Mr.Y.K.Jain, Senior Advocate, submitted that Rule 

I. 8(d) is beyond the mle maJdng power, as conferred tmder 

Section 38 of the Act. The object is preservation and 

protection of monuments. The present gllidcl1nes, as sought 

to be framed to restrict the carrying on of the profession of 

tourist gUides, has no nexus with the object of the Act being 

protect1on of monuments. 

Mr. Jain submitted that there has been a Singular 

failure on the part of the respondents to frame a responsive 

polley and gUidelines with regard to the tourist gUides. 

Respondents have faUed to hold the examinations from 

1985, except for one year In 1996. In these circumstances, 

the tour operators and tourist guides should be permitted 

to continue till examinations are held and a clear cut polley 

framed. He submitted that there should be no age bar as the 
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age bar would result in debarring those carrying on the 

profession. Experienced tour operators arc essential for 

promoting tourtsm. 

He submttted that any attempt to arbitrartly fix 

number of gUides would be infrtngement of the fundamental 

rights to cany on trade and profession. There could not be a 

fetter put on the right to cany on a vocation. He submttted 

that on the one hand respondents seek to promote tourtsm 

aggressively and actively, which would entail requirements 

for more gUides, yet at the same time the number is sought 

to be restr1cted without any basis. He submttted that the 

State of Madhya Pradesh had admJtted in the proceedings in 

a w11t petition that KbaJu Rao it,:>elf needed many more 

gUides. He submitted that most. of the petitioners are tour 

",t'" operators, who receIve t.he tourists from the Airport and 

accompany them through out. their trip, including taking 

them around the monument':>. The tour operators were 

mostly graduates, proficient. in foreign language. 

knowledgeable about the hlstory and clilture of the country 

and adept in the art of making their narration interesting to 
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the totlrist~. He submitted that experience tour operators 

should not be debarred either on account of the age bar or 

not possessing requisite decree in education. 

8. Mr.S.D.Klnra. Advocate. submitted that most of the 

petitioners. whom he L~ representlng, in the batch of w1rt 

petition~. are post graduates. proficient in foreign language. 

;J., He submitted that the respondents' action amotmted to 
. - . 

Infringing the right to carry on trade and profession under 

Article 19(1)(g). Rule 8(d) did not confer power upon the 

respondents to hold an examination. He submitted that 

there was no requirement to weed out existing tourL'3t 

guides. Petitioners are not opposed to licencing of tourL'3t 

.~ guides. subject to the same being done in a proper and 

,.~ - . ... orderly manner. 

He submitted that the bureaucrats and executive 

should not be left with unfettered power. He pleaded for an 

independent body. other than Department of Tourism to 

avoid faVOUritism and nepotism. He appealed for framing a 

licensing polley taking care of needs and concerns of the 

tounst gUides and indUStry. He·submitted that a prov1sion 
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should be made for grant of compa~sionate licences to 

son~/daughters of touri~t guides, who die in harness, 

subject to fulflll.ing ba~ic el1g1bility requ1rement~. He 

submitted that totlnst guides, who are licen~ed at the state 

or District level could enter a centrally protected monument~ 

upon endorsement being made on the licence by AS!. 

ici S1milarly, as a matter of reciprocity, regional guides could 
J 

enter State and local monument~. He submitted that 

consensus with the entry was to have this practice 

continued. He submitted that the ex employees of tourism 

have been granted licences without any examInation, 

training and unaffected by the age bar. 

9. Mr.AJay Malviya submitted that some of the 

petitioners, whom he i~ representing, had completed the two 

years co-ordinate training course, held by Indian ASSOCiation 

of Tour Operators (llTM), Gwalior. Tht~ course had the 

blessings of the Department of Tourism. Petitioners al~o 

claim. that on the same parity they should be granted licence 

and exempted from the proposed test or examination. He 

submitted that respondent~ themselves were respon~ible for 
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not holding of t.he examination every year. In the absence of 

any clear cut policy, petitioners, who had been operating a'3 

gUides, should be permitted to so work. He submitted that 

there should be no ceUJng on the total number of guides. He 

cited the analogy of Advocates to urge that restricting the 

number of Advocates by Bar CouncU would be violating 
,.1, 1 Article 19(1)(g) and not protected by 19(6) of the Con'3titution 

of India. He submitted t.hat there should be no age 

restriction. The age restriction proposed L'3 irrational for 

different classes, such a'3, foreign language guides, Eng11'3h 

speaking guides and retired person'3. Any restriction on total 

number of guides would be self defeating ex.erci'3e and 

contrary to ground realities. 

10. Mr.Tariq Siddiqui submitted that most of the 

petitioners, whom he t'3 representing, are qualified graduates 

and eligible as per 1996 criteria to function a'3 Regional 

tourist gUides. He submitted that in Writ petition 

Nos.611/02, 2769/03, 7443-50/03, 693-99/04, right of 

local guides are rat'3ed. He also question'3 the clau'3e in the 

proposed gtudel1nes, providing for a period of 5 years before 
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transfer is conc;;ldered. He submitted that if a tran'3fer had 

been sought under the 1996 guideUnes. which were in 

operation. it should be governed by the said guideUneS. 

11. Mr.M.ANlazi submitted that petitioners in wrtt 

petition Nos.2807/97. 1389/03 and 1992/03 completed 8 

months course conducted by DTM. Gwaltor. called 

Destination Management. The admission to this course wac;; 

on the basic;; of All Ind,ia Entrance Test. It wac;; an extensive 

and comprehenc;;lve course. He submitted that accordingly. 

those who have qualified and completed this course. should 

be exempted from entrance test. 

12. M'3.Anjana Gosain. Advocate. representing State 

level guides in the State of Rajac;;than. submitted that 

petitioners are graduates with 15 years experience. She 

":t: submitted that keeping in mind the fact that they are State 

level guides and duly recognised with conc;;1derable 

experience. they should be exempted from the screening test 

ac;; well ac;; open examination and Regional Level Guide 

Licence be 1ssued to them. 

13. A batch of writ petltlon'3 pert:a1n1ng to Regional 
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5; 
ToUIist Guides, where the grievance was confined to 

entrance examination not be1ng held s1nce 1996 for 

appo1ntment of Tourtst Guides were disposed of on 20th 

September, 2004, on recorcUng Union of India's tUldertak1ng 

that the examination would be held within a maximum 

period of six months. It was also made clear that only such 

~" person'S, who were eligible, a'S per the norms to take the 

examination, would be entitled to take the examination. 

14. Pursuant thereto, Department of Tourt'Sm had 

published an advertisement on 16th December, 2004, titled 

REGTONAL GUTDE TRATNTNG COURSE FOR THE 

NORrHERiV REGION. By thi'S advertisement, applications 

were invited from unemployed candidates to work a'S 

freelance tou11.'St guides in the Northern Region. For facility 

~j of reference, the advertisement Is reproduced a'S under:-

UApplications from unemployed candidates 
are inv1ted by the India Tourtsm Office, New 
Delhi to work as Freelance Tourist Guides in 
the Northern Region. The eligibility 
requirements are as follows:-
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1. Educational Qualiftcation: 

a) M1n1m.um: Graduate of a recognized 
university. OR Three year Degree Holder in 
Tourism/Hospitality from a recognised 
University/Institute. OR Diploma in 
Archaeology from the Institute of Archaeology 
under the Archaeological SUlVey of India. 
New Delhi or from any other recogrused 
Institution/University . 

b) Fluency in Engllsh language L~ essential. 

c) Candidates proficient in any foreign 
language other than Engllsh and having 
sound knowledge of HIstory and Culture will 
be given preference. They should have 
completed at least a six months regular 
course in the foreign language frOUl a 
recognL~ed University/approved tutions/ 
Embassy or Consulate or their cultural 
centres. 

2. Age Limit.: 

The applicants shall be between the age of 
20-65 years as on the date of the first 
advertisement appealing in the media. 

Persons holding regular or part time 
employment till not be eligible. 

Application~ forms can be collected from the 
Indiatourism office, 88-Janpath, New De1h1-
110011 from 09.30 hrs. to 17.30 hrs. 
Application complete in all respect~ should 
reach the Regional Director (North). 
Indiatourtsm Office, 88-Janpath, New De1h1-
110011 with a Demand Draft for R~.500/-
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st 

payable to 'Pay & Account~ officer, Ministry of 
Tourism. New Delhi' on or before 15th 

Januruy, 2005. application forms can also be 
downloaded from the official Website 
www.incred1ble1ndia.org of the M1n1~try of 
Tourism. Government of India. 

Davp8505(8)2004 ... 

By a subsequent Comgendum issued on 30th 

January, 2005, the last date of receipt of application was 

e.xtended to 15th February, 2005. 

16. During the course of bearing of the wrtt petition, 

petitioners had also made submissions regarding the 

injustice and prejudicial effect of the proposed guidelines, 

~ which bad been filed by Union of India dUri..lIg the course of 

hearing. Certain anomalies, inconsistencies, d1filculties and 

.,~ hardships likely to be encountered were pointed out dunng 

the course of heanng. Respondent Union of India had taken 

note of the concerns of the petitioners and bad fUed a draft 

of the revised gUidelines 2003, which sought to redress the 

legitimate concerns of the petitioners. Learned counsel for 

the petitioners, as noted earlier, had made submissions and 
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prayed for certain d1rectlon~ to be i~sued by the Court to 

Union of India for con~ider1ng certain exemptions and 

mod1ftcation in requirement of educational qua1lflcation. 

experience. screening test/entrance test and open 

examination and training course in respect of Regional 

Guides. to which I shall advert dunng the course of the 

judgment later. 

17. Let us first consider the plea of the petitloners that 

the guidelines. purported to be framed under Rule B(d) of 

the Rules. are beyond the nile making power. The need for 

attracting foreign tourists and providing them with a good 

account of ollr histoty and heritage cannot be under scored. 

Rule B(d) of AMSR Rules not only regulates the entry to the 

, . ., monument but also controls user of the monument. 

* Reference is invited to the judgment of the Supreme Court in 

Rajeev Mankotta Vs. Secretruy to the PresIdent of India and 

ers. reported at (1997) 10 Supreme Court Cases 441. 

where in para 19. It was observed that "similar efforts should 

also be made by the Govemment oj India. in particular. the 

Tourism Department to attract Joreign tourists and to give 
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them a good account of our past and glory of the people of 

India. as a. message to other countries and terrl.tories." 

Reference may also be invited to the decic;ion of tb:e 

Allahabad High Court in M/s.Paramount Studio Vs.Union of 

India reported at AIR 1981 Allahabad 186 wherein the Court 

while repelling challenge to Rule 8(d) held as under:-

'We find that the provisionc; of Clause (d) of 
Rule 8 are in conformity w1th the object of 
the Act and they have been made w1th the 
purpose of regulating the access of the 
visitors to the monuments and the use of the 
precinctc; of the monumentc; by those 
visitors. No person can claim as ·of right that 
he shall cany on business at a place which Is 
not for which he does not have the requisite 
permission. The rule in question not only 
regulates the actual entry in the precincts of 
the monumentc; but also controls the user of 
the monument. The Act and the rules in 
question raic;e the citizens' sense of 
responsibility in protecting and maintaming 
these monuments of national importance in 
their original form. Thic; sense of 
responsibility develops to a real factor of 
social life which exerts its impact on official 
pollcy. The principal task. therefore. 1c; to 
raise the safety measures and to provide 
safety regulation for protecting and 
maintain1ng the monumentc; 1ncluding their 
compound. The provision in the impugned 
rule seems to be based upon ethic principle 
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of responoslbility. It Los a duty of every citizen 
to protect monuments of national importance 
in their original foml. Hence special and 
personal factors pertaining to the 
photographers, if left unregulated or 
uncontrolled may lead them under the 
prevailing condition os to take irresponosible 
decisions for violation of that duty. So in 
order to avoid threats and hazards which 
may emerge in the different situations 
precautionwy and safety regulations have 
been provided for by granting licenses 
subject to certain conditionos. Adherence to 
those conditions guarantees that foreseeable 
hazards do not arise. Society by elabOl'ating 
and introducing these legal provisions 
accepts responsibility that every thing 
necessary is done to guide the citizens by 
way of law to move about within the 
precincts of the monuments as also in their 
compound in a careful considerable and safe 
manner. The licence holders are also charged 
for any Situation with easily fu1fi11ed 
obligations which they can adhere to without 
any difficulty. Protection and maintenance of 
the monument like Taj Mahal and Forts at 
Agra, Fatehpur S1101 and Delhi as well as 
rational uose thereof are typical tasks in our 
country. Starting from this position the legal 
provisions had to be created and the 
methods of legal regulation had to be 
determined. The law stipulates the rights, 
duties and responsibilities of all those 
persons who secure licence to do a particular 
bUSiness or profession within the precincts of 
the monuments in question. We hold the 
view that the legal provioslons in question for 
the protection of the monuments have 
conbibuted towards more effectively 
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tncreastng the role of law in the 
administration and organization of the social 
relations in this sphere. They ensure rational 
utilization of tbe monuments by the 
enterpI1ses, organs and citlzens. The legal 
objective is to ensure that citizens, public 
authorities and professionals meet their legal 
duties w1th greater seI10usness and 
consciousness in order to take into account 
the demands for protecting these 
monuments. The contention of the 
petitioners that R81d) Is ultra vtres of the Act 
to; therefore. merit less and accordingly 
rejected. " 

Again in Deepak Theatre Vs.State of Punlab 

reported at 1992 Supreme Court 1519, the Court on the 

meaning and scope of word "Regulate" he1d:-

"3 .... The question emerges whetber the word 
regulation would encompass the power to fix 
rates of admiss10n and classification of the 
seats. The power to regulate may include the 
power to licence or to refuse the licence or to 
require taking out a lIcence and Ulay also 
include tbe power to take or exempt from 
taxation, but not the power to impose a tax 
for the revenue in rule making power unless 
there 1s a valtd legto;latlon in that behalf. 
Therefore. the power to regulate a particular 
business or call1ng implIes the power to 
prescrtbe and regulations as may be deemed 
necessary to conduct the business in a proper 
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and orderly manner. It al')o includes the 
authority to prescrtbe the reasonable rules, 
regulations or conditions subject to which the 
business may be permitted or conducted .. ". 

4.Art1cle 19(1)(g) of the Constitution accords 
fundamental right to cany on any profession, 
occupatlon, trade or business, but would be 
subject to reasonable restrictions on the 
exercise of the said light imposed by a law, in 
the interest of the general public. " 

The Supreme Court again in a recent judgment in 

Civil Appeal No.2539/98 titled B.P.Sharma Vs.Union of 

India & Ors, whUe consIdering the validIty of fixation of age 

beyond which the identity cards of gUides were not being 

renewed, had the occa')ion to consIder the provisIon') of 

~ Section 18 and 38 of the Act and Rule 8(d) of .AJ.\1SR Rules. 
~ 

• 

The Court held as under:-

"Now coming to Section 38, we find that the 
Central Government under clause (cl of sub­
section (2) can make rules In respect of right 
of access of the public to a protected 
monument and the fee etc.. which may be 
charged therefor. It is certainly referable to 
Section 18 of the Act. It may be that by 
implications the access to the protected 
monument may incl ude the entitlement of 
the members of the pubUc to !mow about the 
details of the monument its historical 
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background and other connected matters, 
which information they generally obtam 
through the guides. Therefore, it could be 
considered necessary- to regulate the other 
related matters of right to access to 
monument ego Matters perta1n1ng to the 
profession of guides. The Central Government 
might like to see that the toUrists are 
properly informed and not misguided or 

• fleeced by unscrupulous gUides or such 
element posing to be guides, though to 
engage a guide is optional on the part of the 
tourist'S. In tht'S light we now advert to Rule 8 
Cd) of the Rules which provides certain 
prohibitions, saying that no person shall 
show a visitor around for monetary 
consideration except under the authority of 
conditions of licence granted by an 
archaeological officer. The purpose of rule 8 
(d) 1s clear that he place may remain 
protected, be malntalned and be kept neat 
and well and no person may charge a visitor 
for taking him around the place except one 
which is authorized as approved guide. His 
charges would be, as fixed." 

~ 18. In view of the foregoing judgment'S, petitioners' 

challenge to the va.lidity a.nd vires of Rule 8(d) of AMSR 

Rules betng beyond rule making power and the guidelines 

framed thereunder, Is held to be devoid of merit and not 

sustainable. 

19. Even otheJW1se, petitloners during the course of 
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submjssion for .. all practical purposes had given up the 

challenge to Rule B(d) and the guidelines framed thereunder 

and had prayed for equitable reliefc:;. so as to ameliorate the 

hardc:;hips and difficulties encountered by them in the wake 

of proposed amended guIdelines laying the eligibility and 

examination system for grant of licences. Ac:; noted earlier. 

the respondentc:; in the revised proposed guidelines filed. 

have attempted to remove d.lffi:culties and bottlen~kc:; such 

ac:; police vertfics.tion and certification etc. 

20. At this stage. let me conc:;id.er the applications 

moved by the tntelVenors who questioned and ac:;sailed the 

power of the Court to alter the basic structure of the 

~. . . e 
guidelines or to replace the gUidelines with new guidelines 

which were not there in the Scheme. The petitioners and 

. <I respondents have objected to the applicationc:; by 
~r - . 

questioning the locus standi of IntelVenors ac:; being 

premature. It has been urged that the application was 

premature since the Government itc:;elf had not ftnalJsed the 

guidelines. the Court as yet had not issued any direction to 

revise the guidelines or given any finding with regard to the 
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validity of any of the provi')ions. It has been urged that the 

said applications are premature and have been moved with a 

view to delay the conclusion of the case when argument') 

were going on and the ca')e wa') ripe for closure. 

Intervention i') sought to be made to protect the 

monopolistic hold of the licensed guides. 

21. It i') not necessa.ty for me to pronounce on the legal 

objection') ra.i')ed or merit') of the aforesaid plea of either the 

petitioner or the respondents for the following rea')ons. The 

respondents had filed the draft gUidelines in Court on which 

the petitioners had expressed their concern. There i') 

nothing wrong In the respondent') considertng and giVing to 

the extent feaSIble. admimstrative redress in ca')e they find 

the concerns of the petitioners to be legitimate. There is 

rf nothing in our judicIal system or within the ambit of Article 

226 of the Constitution which discourages resolution of 

disputes by consenslls and the Court can act a') facilitator 

for resolution of the disputes. Even in the present case the 

respondents have positively responded to the number of 

concerns and agreed to incorporate them in the revised 
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guidelines. Accordingly. there ha':> been no question of the 

Court altering the basic stntcture of the gUidelines. The 

Court has only directed the Government to consider removal 

of certain inequities. difficulties and directed review by the 

Government in the Hght of certain observation':> so as to 

remove the inequities and provide a level playing field to the 

various c1a':>ses of aspirants. 

22. The court is not detenn1nl.ng whether the minimum 

qualification presCribed. or whether a particular course 

ought to be recogniz.ed or not. 

However, within the broad parameters ac:> the 

\ Supreme Court observed in Alay Kumar Joshi & Ors. Vs. 
/l] 
~ 

State of Rajasthan & Drs. reported in (2002) 6 SCC 239, the 

). court can e.xamine and pronounce on the decision making 

process:-

'That is not to say that SllC.b matters are not 
Justiciable. 1n an approprtate case the court can 
examine whether the poHcy decision or the 
adm.1nistrative order dealing with the matter is 
based on a fair. rational I,U1d reasonable ground; 
whether the decision has been taken on 
consideration of relevant aspects of the matter; 
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whether exercic;e of the power is obtained with 
mala fide mtentlon; whether the decision seIVes 
the purpose of giving proper trainmg to the 
candidates admitted or it is based on irrelevant 
and irrational considerations or intended to 
benefit an individual or a group of candidates." 

23. The Court to:; a.cting within the a.bove parameters in 

gtvtng directionc; and ttc; observa.tionc; for review and 

cono:;ideration to enc;ure that there io:; nexus with the object 

sought to be achieved and directed review of anomalies and 

inequities. 

In view of the foregoing the application of 

intervenors is mJsconce1ved and stands disposed. 

24. The main grievance of the petitioners Is that they 

were endowed Mth necessary s1d.lJs and expeJie.nce to work 

a'S Regional Tourist Gludes in the Northern Region, but 

were lmable to do so, since the Department of Tourism, 

Government of Indja, failed to bold the examination. This cis 

an adm.Jtted position that the Government of India falled to 

bold examination after 1996, thereby preventing eligible 

person'S from obtaining a licence and pursing a profession of 

their choIce. This was more so, particularly, wben Issuance 
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of licence did not amount to granting or gua.rantlng 

employment. but was merely a licence to practice profession. 

25. Another grlevance of the petitioners L~ that 

respondent had been t~su.ing licences to retired personnel of 

the Departm.ent and. at the same time were not holding and 

conducting exs.mination to grant licences to aspira.nt~ from 

general pubUc. The a.ge restriction for entry. compu1~ory exit 

from profession were tmwarranted and unr~a~onably 

restrictive and in violation of fundamental rtght~ of the 

cifur..ens. 

26. The Department of Tomism bas on Itc;; own agreed 

to exclude the provjsion of granting licence to retired 

personnel of tOllJism department. Ac;; such. t1:Us grievance no 

longer subSiSts. Further. the provision regarding retirement. 

-:.l age. following the judgment of the Supreme Court in 
- 1. 

B.P.Sharma VS. Union of Jndja (Supra), has been amended. 

permitting any person above the age of 21 to apply for and 

obtain the licence. Thls has substantially redressed the 

above concern. 

27. There Is however substantial Justification for the 
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respondents to UmJt the number of Ucen~ed gUides, a~ the 

same is imperative to have sustaJned development of 

touI1sm.. In ca~e, there are too many Ucen~ed guides to show 

people 8rOlmd the monument, it could lead to over 

crowding, chaos and unhealthy competition being 

detrimental for tbP. industry and profession It~elf. A 

dlsseti<;fied guide far from promoting touI1sm could 

adversely affect the tourism scenario and the mage of the 

country. The requisite number of regional level guides to be 

Ucen~ed and assessed would aL~o depend upon the tourt~t~ 

travelling to India and t.he proffie of such tourt~t~. Any 

detailed discussion on t.hi~ aspect L~ not necessary, a~ the 

respondents have neither notified number of vacancies for 

t.ourist guides licences nor have llmited the same as of now. 

The respondent~ while assessin.g and deteI'tl'\Jning the 

number of licenced, guides required in the region would 

need to a~sess the flow of touri~t<;, number of monument<;, 

available licensed gUides, growth potential and all other 

relevant factors. In case, the determination is done in an 

irrational or a.rbttrary manner or is disregard of the relevant 
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factors and crt ter1a, it would be subject to challenge a~ 

arbitrary, irrational and not fa..11..b1g within rea~onable 

restriction. 

28. The question which the Court is prese.ntly 

confronted with is that the petitioners In these batch of writ 

petitions have without holding a licence continued to 

ftmction as Regional level Touli~t guides on the basiS of 

interim directions and protection due to failure of the 

respondents to hold the examinations. Petitioners, apart 

from. availing of the benefit of interlocutory orders do not 

have any vested or statutory right to claim prefe.rential 

treatment. It is only from the perspective of balancJng equity 

.~ that the Court is exaotining these grievances and giving 

necessary directions, where reqUiTed, to the respondent~ to 
~ 

~~. consider and take approp.r:late decisions. 

29. A~ per the estimates of figtrres worked out in 2002, 

there were 700 Regional level licensed tourt~t gUides, Ag a 

result of the petitions .filed in this court, it is estimated that 

more than 1000 persons are ftmctioning ag Reglonal level 

Tourist Guides on the basis of court protection. These 
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person~ would be making 1nroa.d~ into the business and 

professional opportunities of 700 licen~ed holder Regional 

level Tourist Guides. Presently, the proposed procedure for 

grant of licence for Regional Level Tourist Guides may be 

sUIIUllat1zed as under:-

Stage J: Screening of persons, as per qualillcations crtteria 
provided in the proposed amended guidelines. 

Stage n: ElIg1ble persons to appear In an t'.ntrance 
examination/ screening test compl1sing a written test and 
inte:rv1ew. 

Stage III: Those who qualify the Entrance/screening test to 
be given a training course n omen clatured as 
Ortentatlon/Tra1nmg Programme at the expense of Union of 
India. 

Stage N: After completion of Ortentation Programme, the 
participants would be required to undertake final 
examination, compl1sing written test and interview. 

Stage V: After assessmg the performance of participant~ in 
this final examination. licences would be granted to such 
persons, who attaln the quallfyJJlg yardstick determined by 
the Department. 

30. In the light of the foregoing. let us con'31der the 

grtevances of the petitioners, as are sought to be agitated. 

Minimum eligibility condition of being a graduate:-
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<J( 
Under the 1996 eligibility criteria., a person did not have to 

be graduate, provided he had undergone basic education of 

10+2 and a two year course in Foreign language from 

specified institutes. There can be no doubt with regard to 

the power of the Government to change the minimum 

eligibility criteria. for gra.nt of licences to Tourist Guides, 

especially, when such cbanges are forward looking and in 

keeping with the enha.nced minimum educational 

requlrementc; and are forward looking and not regresSive. 

The change is aimed at enc;uring that better educated 

person.c; become gUides. Hence the cha.Uenge to Increac;ed 

educational qualification condition, ac; such, would not be 

f; sustaina.ble. However, considering that the Government of 

India did not hold eX8.mina.tion for the grant of licence, since 

1996 a.nd there Lc; a. sudden change In eUgibility, which 

would affect all those who did not enrol or acquire the 

higher qualiftca.t1ons as they were eligible under the criteria 

prevalent In 1996, sllch person.c; would otherwise suffer for 

no fault of t.heirs. In these circumstances, it commendc; to 

the Court tha.t Government ac; a one time exemption to 
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permit those, who were eligible, a.s per the 1996 criteria to 

take part in Stage II exam1na.tion/ screening test and further 

exam.ination. In case, such person'), qualify for the grant of 

licence, the same may be granted, subject to condition of 

their obtaining the requL')ite educational quallfl.cation') as 

per the eligibility criteria in 4-S years. 

31. The above would be in keeping with an earlier 

decL')ion of the Division Bench of thi') Court in Tour 

Coordinator A')sociation Vs. Union of India & Drs. reported. at 

1995 (35) DRJ CDB), wherein the Court carved. out art 

exception for tourist guides by holdJng, "respondent') shall 

L')sl.le necessary orders exempting those candidates from 

~ taking entrance exa.m1na.tion for guide training course, who 

have successfu.lly passed the course of touri')t guides but 

·:l with a speclfic direction that they would have to undergo 

three month')' GUide Training Programme before they could 

be recogrused. as tou.no;;t guides." It may also be noted that 

changes in eligibility condition') should be known well in 

a.dvance, so as to enable person') to obtain requi')ite 

ed.uca.tlonal quaJiftca.tion'). StmUar direction') have been 
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given by the High Court in ca'Se of non graduate or non-B.Ed 

school teachers in recognized schools. A9. per the order 

passed by Director of Education, no recognized school was 

to employ a non-graduate, non B.Ed teacher. Non-graduate 

teachers who had been employed by school'S prior to 

recognition being granted to school or prior to order have 

been granted time to a.cquire the prescribed qualtftcation. 

32. Let us now con'Stder the plea made on behalf of the 

State Tourists Guides licence holders. Ba.9.ed on their 

experience and qualifica.tlon'S, they seek exemption from 

appea.ring in the entrance exa.minatlon/screerung test. A 

plea L9. made that based on their qualification and 

~ experience, they should even be exempted from final 
'f,-" 

examJnation. In case exemption from final examination L'S 
" 
~ not be given then at lea.st from the entrance 

examJnatton/screentng test. The justtlication sought to be 

advanced is that with the age, their ability to compete with 

younger person';; reflex action and the speed get';; affected. 

Younger person'S have a.n tnherent advanta.ge over them. It 

has to be recognised that for a State Level Guide, licences 
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were ic;sued based on the criteria prescribed by the States 

and on their knowledge of monumentc; and history of the 

monumentc; of State and not for All India Monumentc; or 

that of region. Besides, State Guide is not the feeder post 

for Regional Guides. It tc; aic;o not a cac;e of promotion from 

State Guide to Regional Guide. Any such general exemption 

granted to State Level Guides would also be discrim1natory 

qua those eUgible to become Regional Level Guides, but are 

now required to take the entrance examination not being 

entitled to the exemption. The root cause of the difficulty 

a.ppea.IS to be the apparent disadvantage to personc;, who 

ha.ve atta.med a. higher age and as such experience difficulty 

~ in competing with younger candidates, while they have been 
'l\ 

./ 

functioning as State Level Guides or operating ac; Guides 

under Court protection. Any such general exemption would 

be fraught with further difflculties and complication'S. 

33. Looking at t.he syllabus as laid down in the 

proposed guidelines for Stage-IT examination, it has three 

components: 

(1) lmowledge of monument, anllmd the area 50 marks 
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(til Question'S of history 
(ill) General Knowledge 

50 marks 
100 marks. 

It would be seen that the questions of bistOl'Y as 

also lmowledge of monument'S around the area are essential 

for a Regional Tourist Guide and no compromise or 

exemption in thls regard can be considered. Again as far as 

General Knowledge 1'S concerned, the age factor cannot be 

said to have resulted in either dI.min1sbing or prf'judlc1aily 

afiectlng the same. Rather with passage of time,!t should 

get accentuated. What the respondents may consider is that 

greater emphasis is laid' toward'S making the 

Entrance/Screen test and Final examination, as far as 

~ possible, one with objective questions giving options of 
J 

answers, in the absence of detailed descriptive answers, or a 

mix of objective and descriptlve questions. ThIs would 

enable those whose speed on account of the age has 

withered, to effectively compete w1th the yotmger lot. These 

are few of the measures wbich the respondent'S are cUrer.ted 

to con'Slder so that the persons attaining a hlgber age are 

not put to dJsadvantage by appearing in examinations as a 
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result of the non holding of examination') since 1996. I aL'So 

direct it appropriate to direct the respondents to con'Slder a 

provLosion in the Guidelines for grant of licence on -~ 

preferential basis to the kins of those Ucenosed Guides who 

die in harness, if otherwise eligible. 

34. There L'S yet another mea 'Sure , which the 

respondents are directed to con 'Sider which would provide a 

level playing field to the unlicen'Sed tourt'St guides, who are 

eligible to apply as a1'S0 those tourt'St guides, who have been 

worldng for long, either under Court protection or otherwise 

to fairly compete and sit in the screenJng test at Stage II. 

Thi'S ios holding of a preparatory course of 4 to 6 week'S 

~ duration, which could be a paid course to enable 

asptrantos/ca.ndlciates to bnlsh up their knowledge and 

acquire requi'Site ori.enta.ti.on to suffiCiently equip them to 

take up the entrance examination. The said course ios to be 

an optiona.l course and the charges for the same should be 

reasonable and primarily confined to recovery of cost 

thereof. The respondentc; are accordingly directed to extend 

the examination date for the entrance examination at Stage-
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II so a'S to absorb the period of the preparatory/refresher 

course. 

35. The above Judgment decides the plea'S of the 

petitioners m the batch of writ petitions which were made m 

this lead case. Some of the counsels had also made 

submissions w:lth regard to their writ petitions on tourist 

guides who are either seeking a transfer from one region to 

the other. In some of the writ petitions prayer was made 

that the language course completed by them should be 

recognized as equivalent to graduation. I am of the \/jew that 

said petitions should be indi\/jdua11y dealt w:lth, as the 

questions of mdi\/jdual entitlement for transfer from one 

~. region to the other as per the applicable transfer policy as 
't?; 

also the question of recognition of the mdi\/jdual language 

course cannot be decided in a generalised manner. Such 

petitions and issues regardmg entitlement to transfer and 

eligibility, based upon the particular course will have to be 

mdJv1dually and separately dealt w:lth. 

36. For facility of reference the concltL'Sions reached, 
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directions given, observation'S made for review of Guidelines 

are summarized below:-

(1) Petitioners challenge to the valicUty and vires of 

Rule 8(d) of the Al'vlSR Rules and to the framing of 

Gujdelines for grant of Guide Ucences to Regional Level 

(Guides) thereunder js held to be devoid of merit and fails. 

(para 18) 

(ll) Even otherwise, petitioners durlng the. course of 

proceecUngs for all practica1 purposes bad given up the 

challenge to RuJe 8(d) and framing of Guidelines for 

issuance of GUide Ucences and prayed for equitable reliefs 

seeking amelioration of difflcu]ties and bardsrups 

~ encountered by them in the wake of amended Guidelines, 

prescribing elJgibillty conditions and examinations. (para 

19) 

(ill) Power of Union to regulate and .J1mjt the number of 

licenced/Regional Tourist GuIdes upheld based on flow of 

tourists, number of monuments, available Guides, growth 

potentia] and other relevant factors. In case determJnation 

is done in an irrational manner or arbitrary manner in 
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ctisregard of relevant factors, it would be subject to challenge 

a'S not falling within reasonable restriction to practice 

profession. (para 27) 

(jv) Revision in conditions of eligibility and 

qualifications for Regional Level Tourist Guides. 

Government has the power to revise eligibility 

criteria for grant of licence to Tourist Guides including 

Enhancing educational qualifications to· strive for better 

quality of gUides. As no examination held since 1996 and 

the m1n1mUID requirement of being a graduate introduced by 

2003 gu.ldeJines, Jt prejudices all those who did not enrol or . 

acquire h.lgber qualification because of being t'lJgible uncier 
• 

1996 criteria of 10 + 2 with two years foreign language 

course. Such persons in the absence of tests from 1996 

were not granted Ucence and now find themselves ine1.lgible 

tmder 2003 Gttldelines. UOI is ctlrected as a one time 

exemption to permit' those Guides ellgible tmder 1996 

criteria and canying on profess.lon to appear in Stage n 

examination/Screen.lng test. In case, they qualify in 
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Screening test and Final examination. licence be granted 

subject to their obtaining requisite educational qualification 

a~ per eligibility criteria in 4-5 years. 

(v) Plea of State Level Ucenced Guides for exemption 

from Screening test and final examination based on their 

experience and qual1fication~ is not accepted. Criteria. 

qual1flcation~ prescribed by State are different from Regional 

Level Guides. State Level Guides are not feeder post~ to 

Regional Level Guides. Difficulty is arising from competing 

with younger person~. slowing of reflexes etc. Syllabus 

prescribes HIstory and General knowledge and knowledge 

of monument~ around the area a~ essential. No ca~e made 

out for general exemption. Respondent~ to con~ider 

empha~i~ on making entrance and screening test and ftnal 

examination as far a~ possible with objective question~. 

gMng options of answers or a mix of objective and 

descriptive question~. This would enable those who have 

withered with age to effectively compete with YOlmger lot. 

(vi) Government to hold a preparatory course of 4-6 

weeks duration to enable refreshing lmowledge and for 
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acquirlng requisite orientation to sufficiently equip 

candidates to take up entrance ex.am1nation. Such course 

to be a paid optional Course. Fee/charges based on 

recovery of cost. Respondent~ to extend the date of 

holding of examination at stage IT so a~ to absorb period of 

preparatory refresher course. 

(vii) Intezvenors applications misconceived and not 

entertained for reasons set out in para 20-22. 

(viii) Ca~es of tran~fer from one region to another- to be 

considered individually. Stmilarly ca~es of recognition of 

language courses-Tourist Guides training courses to be 

Individually con'iidered. 

(Ix) Petitioners grievance regarding licences being 
.,::. 

granted,' to employees of Tourism Department without , 

-examinations stands redressed- Provision excluded from 

Guidelines. 

(x) Age restriction on entry and compulsOJY exit from 

professjon were lmwarranted. Following Judgment in 

B.P.Shruma Vs UOl (Supra)- Provision amended. Any 

person above age of 21 years is eligible to get licence. 
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(xi) Government may con'31der a provision in the 

Guidelines for grant of Licence on preferreritial ba'3is to the 

ldn'3 of those Licen'3ed Guides who die in harness. if 

otherwise eligible. 

(xii) The interim protection granted by court to enure to 

the benefit of the petitioners if they take the Screening test 

and Final exantlnation and upto the declaration ofresu.lt. 

Writ petition stands disposed of with the above 

directions and observations. 

March7M.2005 
ssb/aka . 

. ~ 
;.. 
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