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SWATANTER KUMAR, J.

The petitioncr has filed the present application under Scetion 45 (2) of
the Delhi Salcs Tax Act, 1975 (hercinafter referred to as 'the Act’) praying that the
Appcllate Tribunal Sales Tax be i'cquircd to stay the casc and rcfer the following

qucstions of law for determination:-

%1. Whether under the facts and circumstances of the case the
1d. Tribunal Salecs Tax was justificd in upholding the levy of
penalty in respeet of tax payable on sales made to M/s. Oricntal
Trading Corpn.

L

2. Whether under the facts and circumstances of the case the
degrec of proof required for levying penalty in respect of
sale made to M/s. Oricntal Trading Corpn. should have becn
larger as comparcd to the sales made to other four dealers.

3. Whether under the facts and circumstances of the casc there
was any mcnsrca on the part of the applicant company to
furnish inaccurate particulars of sales so far as sales made to
M/s. Oricntal Trading Corpn. were concerned.

4. Whether under the facts and circumstances of the casc when

the revenue did not lead any evidencee to cstablish as to what

> was the fakeness in the forms ST-1 of M/s. Oricntal Trading

' " Corpn., could it allcged against the applicant company that it
kncw about the falsity/fakencss of 8T-1 forms.

5. Whether under the facts and circumstances of the case the
levy of penalty of Rs.12 lacs, i.c. Two and a half time of the
tax asscssed, sales made to M/s. Oriental Trading Corpn.
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- was justificd or not.

6. Whether under the facts and circumstances of the casc when
a consolidated penalty of Rs.15 lacs was imposed by the
A_A. the Tribunal could determine the penalty payable morc
than two and a half time on the tax leviable on sales of M/s.
Oricntal Trading Corpn.

7. Whether nnder the facts and circumstances of the case the
penalty imposcd is cxhorbitant/cxcessive.

The pctil:idncr-company was cngaged in business of dealing in
photographic goods with its head office at Stadium House, First Floor Block, V.N.
Road, Mumbai and its branch officc at Asaf Ali Road, New Delhi. The Branch
office was registered under the provisions of the Act. It filed its regular retarn of
sales tax and was assessed for the year 1982-83 on 22" QOctober, 1984 under
Scction 23 (3) of the Act which latcr on was rcopencd under Scction 24 of the
local Act. The petitioncr raiscd various objections to the rcopening of the
asscssment. However, despite objections of the petitioner the asscssment was
made vide order dated 15" May, 1985 thereby raising a tax demand of
Rs.1046145.50 which included tax of Rs.763465 58 and intcrest of Rs.282680.22

by way if disallowing deductions under Scction 4 (2) (a} (v) of the Local Act.

The petitioncr challenged the order of rc-asscssment by filing an
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appcal which was also dismisscd by the Commissioner of Sales Tax, vide his order
dated 14" January, 1993 and the Second appeal preferred by the assessee before
the Sales Tax Appcllaté Tribunal also met the same fate. The order of the Tribunal
dated 9" April, 2001 is the foundation for filing an appliéation under Section 45
(2) of the Act, a copy of which has been anncxed to the petition as Anncxure P-5
and -6 respectively. The casc of the petitioner is that the abovc substantial
questions of law arisc for considcration of the Court as the the penalty action
initiated by the authoritics under Scction 56 of the Act culminated into the
judgment of thc Criminal Court holding that no criminal casc was made out
against the petitioncr-company and as such no penalty could have been imposcd.
However, the Department issued a noticé on 3* September, 1985 to which the
petitioner filed a reply and finally vide order dated 6™ September, 1985 the penalty

was imposcd upon the petitioner.

All the questions raised by the petitioner were duly cénsidcrcd by the
Appellate 'fribuna] in its order dated 14"" October, 2002. The questions have been
éonsidcrcd in consonance with the provisions. of the Act and thé judgments of the
Supreme Court. The mzﬁn contention raiscd on behalf of the petitioner is that the

petitioncr had furnished the ST-1 Forms from all the five dealers with whom he
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had entered into transaction and sale of photographic goods. Thus, the assessec
had discharged the onus and the rcasons given for rejection of the ST-1 Forms are

without any basis.

This argument is without any merit. All the five dealers with whom
the petitioner had cntered into sale transactions had not admitted that they had
purchased such goiods from the petitioncr. In fact, as per the record of the
Department, ail these dealers were not cven ‘Registered Dealers’ and as such the
transactions were fake and only intended to avoid sales tax 1iability of the
pcﬁtioncr. it has been specifically noticed in the order of the Asscssing Officer
dated 25™ April, 1986 that the dealers specified in the order was also found to be
fake and a further opportunity was granted to the dealer to file proper declarations.
De#pite grant of opportunity on 7" May, 1985 as well as 8" June, 1986, no such
declarations were filed. Howcever, it was stated that the files be summoned from
all the éonocrncd purchascrs with whom the petitioncr had sale transactions.
Certainly, it was cxpected of the dealer to fully and completely discharge the
primary onus placed upon him and to show that the forms/dcclarations submitted
by the asscsscc were genuine and were by 'Registered Dealers’. The Asscssing

Officcr has specifically noticed “it is cvident that the dealer failed to producc any
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documentary cvidence to prove the genuinencss of the declarations.” The case of

cach of the purchaser from the petitioncr-dealer was found to be fake as no such

Forms. The findings of fact concurrently recorded by all the authoritics is that the
ST-1 Forms were never issucd to the aforcsaid dealers to whom the petitioner

- dealer cxisted, and none was registered in different wards as specificd in the ST-1
allegedly sold the goods. The goods being photographic goods, were taxed at

Nagar, Delhi, was not authorised in dcaling photographic goods. Furthermore, the
- declarations filed were fake. Findings recorded by.thc Appellate Tribunal in its

order dated 17™ Aptil, 2001 can be usefully referred at this stage:-

“A few of the argoments of Sh. Sangal may be cxamined first.
The argument that registration creates an agency has no force.
A registration under the Act docs ncither create nor so purports
to create an agency between the State and the dealer. No
rcpresentation can be imputed to the Government by simply
registering a person for a particular purpose.  Similarly, the
argument that the sclling dealer is bound to scll all and sundry
registered dealers merits no credence.  The Act and the rales
and notifications framed thercunder constitute public notice.
BEvery selling dealer is presumed to know as to when and under
-~ what circumstances the purchasing dealer can obtain a form
from the department and under what circomstances a selling
decalcr can claim deduction under Section 4 (2) (a) (v) of the
Act. We could not be led to any provision or precedent creating
a liability on the sclling dcaler to scll to a registered dealer
. without charging tax on an express or implied representation by
the State...... '
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....The appellant has avoided furmishing anmy material
indicating that the sales had in fact been made to the purchasing
dealers M/s Michar Enterpriscs and M/s. Jay Enterpriscs inspitc
of amplc opportunitics including the onc in this Tribunal. The
question of deduction of the sales to registered dealers would
atise only after sale has been proved to have been made to the
registered dealers. To that cxtent, it is the sclling dealer who
has to carry thc ball. The appcllant cmphasized on the
acccptance of his account books. The role of the account books
is to record the monctary transaction. The naturc of transaction
is to bc proved by other mcan such as purchasc orders,
invoices/hills, delivery challans, correspondence; transport
reccipts, proof of payment ctc. Only after the sale has been
proved to have been made to a registered dealer that the
qucstion of it being supported by the declaration in the proper
statutory form would arisc and only then the question would be
whether the dealer has been a victim of the inaction, negligence
or fraud of the purchasing dealer or there is some connivance ot
collusion between the sclling dealer and the purchasing dealer.
Unformunately, the appellant has neglected to file any cvidence
in this regard. -

In this view thc claim of deduction of RD salcs against
unverified forms is also rejected. These sales are liable o be

taxed under the Local Act.”

The above findings wcre again taken notc of by the Appellate Tribunal
~while rejecting the appeal of the appellant-dealer vide its order dated 14™ October,

2002 against the order of penalty. Making a reference to its carlier order, the

Tribunal held as under:-

“..Thc quantum appcal was dismissed by thc Tribunal vide
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...... Thce appellant has avoided furnishing amy material
indicating that the sales had in fact been made to the purchasing
dcalers M/s Mchar Enterpriscs and M/s. Jay Entcrpriscs inspite
of amplc opportunitics including the onc in this Tribunal. The
question of deduction of the sales to registered dealers would
arise only after sale has been proved to have been made to the
registcred dealers. To that cxtent, it is the sclling dealer who
has to carry the ball. The appcllant cmphasized on the
acceptance of his account books. The role of the account books
is to record the monctary transaction. The naturc of transaction
is to bc proved by other mcan such as purchasc orders,
invoices/bills, dclivery challans, corrcspondence; transport
reccipts, proof of payment ctc. Only after the sale has been
proved to have been made to a registered dealer that the
qucstion of it being supported by the declaration in the proper
stamtory form would arisc and only then the question would be
whether the dealer has been a victim of the inaction, negligence
or fraud of the purchasing dealer or there is some connivance or
collusion between the sciling dealer and the purchasing dealer.
Unfortunately, the appellant has negleeted to file any cvidenee
in this rcgard.

In this view thc claim of deduction of RD salcs against

unverified forms is also rejected. These sales are able to be
taxed under the Local Act.”

The above findings were again taken note of by the Appcllate Tribunal

“while rejecting the appeal of the appellant-dealer vide its order dated 14™ October,

2002 against thc order of penalty. Making a reference to its carlicr order, the

Tribunal held as under:-

«_The quantum appeal was dismissed by the Tribunal vide
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order dated 9-4-01. In the penalty appeal the Tribunal noticed,
intcr-alia, that whercas other 4 alleged purchasing dealers were
registered dealers the onc. M/s. Oriental Trading Corporation to
whom bulk of such salcs amounting to Rs.48,14,869/- were
allegedly made and said to be supported by 32 declaration in
statutory forms was not cven a registered dealer. The Tribunal
ticld that so far as the dealers other that the Oricntal Trading
Corporation arc concerned the material is that the forms were
not issucd to those purchasing decalers, although they were
registered or that their ST-2 account differed. From that it was
inferred that the appellant had not made any transactions to
these purchasing dealers. Ilowever, the department was to
cstablish that the appellant had accepted those forms knowingly
or having rcason to belicve them to be false.”

The above recorded findings by the Appcliate Tribunal and our
discussipn on the merits of the casc clearly show that no question of law, much
less any substantial question of law ariscs for consideration from the order of I;hc
Appcllatc Tribunal. It is prinﬁ.ri]y a finding of fact _whcthcr the declaration
submittcd by the dealer were genuine or not. The dealer is under obligation to
submit such doclarations and the declarations ought to be gvcm’liné énd from
registered dealers. No benefit can aceruc to a dealer in terms of Scction 4 of the
Act, unlcss the szﬂc transactions arc in favour. of a chistgrcd' dcélcr. No
documentary cvidence like bills, reccipts of goods sui)portcd by books of accounts

were produced by the Dealer before the Asscssing Officer. They cven failed to
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furnish confirmation from any of the alleged dealers to whom the photographic
goods were sold. When the Department confronted the dealers with a specific
averment that the alleged registered dealers are non-cxistent or do not exist in the
records of the circle from where such forms arc alleged to have been issued, the
onus on the asscssce-dealer is hcaviér. -Having failcd to discharge this obligatién,
the petitioncr cannot be permitted to avoid the liability arising from the impugned

orders.

4 For the rcasons aforcstated, we arc of the considered view that no
qucstions of law arisc for consideration from the order impugned in the present

petition. The same is dismisscd, whilc lcaving the partics to bear their own costs.

SWAR
— (JUDGE)
Lo

MADAN B. LOKUR
(JUDGE)

. ?
.l\//

May 12, 2005
sk

Certificd that the corrected copy of the
judgment has been transmitted in the
main Scrver.
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