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Sr. No. Dato

Orders

%

IN THE HIGH COURT OF DELHI AT NEW DELHI
FAO{(OS) 852004
BHUPINDER SINGH & ANR. ... Petitioner *
Through: Mr.A.S.Chandihok, Sr.Advocate with Mr.Nalin Tripathi.
vETrsus

M/S TEHKAND ASSCC.P.LTD. & ORS ... Respondent

CORAM:

HON'BLE MR. JUSTICE B.A. KHAN

HON'BLE MR. JUSTICE MUKUL MUDGAL

ORDER
12.05.2004

Adjourned at counsel's request to 25.5.2004.

11V, J
,.:/"
MUKUL MUDGAL, J
MAY 12, 2004
|kl

SHRISHYAM SALES 02-03
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25.5.2004
Preseat: Mr.Sanjeev Mehajan for respondent.

EAO (OS) 85/2004.

Hon'ble D.B. did not assemble.

Liston 28.5.2004.
By Order

MAY 25, 2004 URT MASTER

SHRI SHYAM SALES 02-03 °
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Sr. No. Date

Orders

. IN THE HIGH COURT OF DELHI AT NEW DELHI
5
]
+ FAO{OS) 85,2004 : ?i i
{
BHUPINDER SINGH & ANR. ... Petitioner :
Through Mr.R.M.Bagai | ;
I y
versus . { ;E
! !
- | f :
M/S TEHKAND ASSOC.P.LTD. & ORS ... Respondent ﬁ
- Through Mr.Shren Uppal Y
. CORAM: ‘
HON'BLE MR. JUSTICE B.A. KHAN h y
HON'BLE MR. JUSTICE MUKUL MUDGAL |/ 4
ORDER' {
%o 28.05.2004 |

This appeal Is directed against ex-parte ad interim orwder.'f} We are

It

b
informed that appellant had sought vacation of this jorder by

|

application under Order 39 Rule 4 of which learned 'I‘ii-ial Judge
I

i

i

o

ij

ing an

wjas selzed

o g
of. To awalit the outcome of the proceedings in the app]ica;'uon under Order 39

Rule 4. ;

List on 20™ August, 2004. éi

MUKUL MUDGAL,
MAY 28, 2004
da
~1
)
}

Jy

i

it

SHRI SHYAM SALES 02-03
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Orders

% 20-08-2004

Present Mr.Nalin Tripathi for the appellant.
+EAQ (OS) 852004
* sy
Division Bench could not assemble as Hon'ble MrJusti_ogé Vijender -

Jain is busy in attending 1LA Conference at Berlin, Germany.

Renotify on 28.9.2004.

B.O. .

’, August 20, 2004 (Cournt Ma;:stpx)“ Tt
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i
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Y
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Sr. No. Date

Orders

FAQ (OS) 8572004

% 28-09-2004

Present  Mr.Anup Bagai for the appellant.

+ FAQ (OS) 8572004 & CMs. 6228-30/2004
L .

Adjourned in terms of order dated 28.5.2004, to 17.1.2005.

,g’t .
Vijen ain, J.

September 28, 2004 : = Anil Kumar, J.
SA
e[. Oe « VY
— T\ A
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/

SHRI SHYAM SALES 02-03




" Sr. No. Date Orders

A IN THE HIGH COURT OF DELHI AT NEW DELHI
+ FAO({OS) 852004
BHUPINDER SINGH & ANR. ... Petitioner
Through: Mr.Lalit, Advocate.
> & ’ versus

M/S TEHKAND ASSOC.P.LTD. & ORS ... Respondent
Through: Mr.Abhishek Aggarwal, Advocate.

CORAM:
- HON'BLE MR. JUSTICE B.A. KHAN
HON'BLE MR. JUSTICE ANIL KUMAR

ORDER
% 17.01.2005
/

Learned counsel for appellants prays for withdrawal of this appcal as
appellants had already filed an application for vacation of interim stay order under

Order 39 Rule 4 CPC. Dismissed as withdrawn.

T

ANIL KUMAR, ]
JANUARY 17, 2005
Ikl

SHRI SHYAM SALES 02-03



this Court in the.gbové.noted case."

From:

/9’5% ()
“,,;-7;;];;§f- . F/O/STY L ) ’
The Registrar, ' ot

High Court. of Dalh;

New Delhi. _ . . ’ f s . ‘i o
To N - - |
The Assistant Reaistrar(0) .
High Court of Delhi ~ . v
New Delhi . . | , S
L C.M. No MR e in F.A.0-(08) No. Es’l‘w«-‘ .

______ﬂﬁaaQPaxtiéam,I;kifg - . O P .. ___Appellant/s

M\( EMK.M 054'-0 Jx\ (\BRE I d-d-'\d Respondent/s ‘
Aéneal against the order dated ‘3‘3|G‘1 ___passed by i
Sh./Hon’ble Mr.Justics Ei C QLNO{Juh
in IA o\ 3e ’hj@c..' in Suit No Q-S("”u"”o"'l

sir, '
1 ' - * . r u ' i "
1 am directed to forward herawith for 1nfornat1on

- e

and 1mmed1ate comp\1ance/nacessary act1on one/three copv/cop1es

A—— RS

of tha order dated ‘?4\‘ nasqad by Hon’ ble

A _Divismn' Rench &f -

Please acknowledge raceipt

AD“‘INI
T ‘ q‘.’ v )
Endst No. [ a0t. —
" copy alghgwith a‘cop of order ated ; r passed by

Division Berch forhardeo o for inrorxatwon & necgssary act1on .

ADMINISTRATIVE OFFICE
FOR REGISTRAR
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MEMO OF PROCEEDINGS

Present : Mr. Suren Uppal, Advocate, Mr. Abhishek Agarwal,
Advocate, Mr. Nalin Tripathi, Advocate, Mr. Ravi Somani, Mr. Sheetal P.
Singh [ present at P.S, Badarpur ] Mr, Himnashu Luthra, Mr. Kanwar Pal
Singh, Mr. R. S. Dhaiya, S.H.O. P.S. Badarpur, Mr. Mohinder Singh
Poonia, Addl. S.H.O. P.S. Badarpur ( around 25-30 persons, un-identified,
present at site )

Proceedings prepared at site :

As per order dated 28.04.2004, served on the undersigned by Mr.
Suren Uppal Advocate on 05.05.2004, the undersigned was directed to
remove his locks from the property in question pursuant thereto, keys
deposited in the onginal suit, were released to the undersigned on
06.05.2004 at around 3:40 p.m. (Between 07.05.2004 10 11.05.2004 noon
the undersigned was traveling and was not in town except 07.05.2004
night & 09.05.2004 night ) on 11.05.2004 at around 3:00 p.m. along with
Mr, Suren Uppal Advocate ( who had served the order on 28.04.2004) and
Mr. Ravi Somani the undersigned proceeded for removing his locks from
the property in question, Mr, Uppal & Mr, Somani expressed their
apprehension of law & order situation at site and requested to seek police
assistance before going to the site. The undersigned accompanies them to
P.S. Badarpur and apprised the SHO Mr. R. S. Dhaiya about the said
apprehension of law and order situation. Soon thereafter Mr. Sheetal P.
Singh and Mr. Nalin Tripathi Advocate came to the P.S. Badarpur.
Thereafter there were heated arguments between the parties and the
counsel. Ultimately the parties and counsel proceeded at site alongwith
the undersigned and the SHO accompanied by several police personnel on
reaching the site there were approx. 25-30 persons stationed at site. There
was again heated arguments between the parties and the counsel as to who
is to accompany the undersigned and who is take possession of the
property in question. Ultimately around 7:30 p.m. the undersigned was
requested and advised to hold on the execution of removal of his locks and
defer it, by all parties and counsel present, so as to avoid any law & order
situation. It was agreed between parties & counsel that the matter was
listed before the Hon’ble Division Bench on 12.05.2004 ( the next day )
and the matter be mentioned and it be prayed and requested for a specific
order in the circumstances from the Hon’ble Division Bench. In
circumstances of law & order situation the undersigned deems it proper to
defer the execution of removal of locks till further orders of the Hon'ble
Court as agreed between the parties and counsel. The execution o
removal of locks and complying with the orders dated ge\ZDM ~is
therefore_deferred-in-order-to™savetHe Sitkation-turning into law & order
problem.

Sd/- 11.5.2004

( Mr. Maneesh Goyal)

Advocate

Copy of this present memo of proceedings has been given to all the parties

& counsel.
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MEMO OF PROCEEDINGS

Present : Mr. Suren Uppal, Advocate, Mr. Abhishek Agarwal,
Advocate, Mr. Nalin Tripathi, Advocate, Mr. Ravi Somani, Mr. Sheetal P,
Singh [ present at P.S. Badarpur ] Mr. Himnashu Luthra, Mr. Kanwar Pal
Singh, Mr. R. S. Dhaiya, S.H.O. P.S. Badarpur, Mr. Mohinder Singh
Poonia, Addl. S.H.O. P.S. Badarpur ( around 25-30 persons, un-identified,
present at site )

Proceedings prepared at site :

As per order dated 28.04.2004, served on the undersigned by Mr.
Suren Uppal Advocate on 05052004, the undersigned was directed to
remove his locks from the property in question pursuant thereto, keys
deposited in the original suit, were released to the undersigned on
06.05.2004 at around 3:40 p.m. (Between 07.05.2004 to 11.05.2004 noon
the undersigned was traveling and was not in town except 07.05.2004
night & 09.05.2004 night ) on 11.05.2004 at around 3:00 p.m. along with
Mr. Suren Uppal Advocate { who had served the order on 28.04,2004) and
Mr. Ravi Somani the undersigned proceeded for removing his locks from
the property in question. Mr. Uppal & Mr. Somani expressed their
apprehension of law & order situation at site and requested to seek police
assistance before going to the site. The undersigned accompanies them to
P.S. Badarpur and apprised the SHO Mr. R. S. Dhaiya about the said
apprehension of law and order situation. Soon thereafter Mr. Sheetal P.
Singh and Mr. Nalin Tripathi Advocate came to the P.S. Badarpur.
Thereafter there were heated arguments between the parties and the
counsel. Ultimately the parties and counsel proceeded at site alongwith
the undersigned and the SHO accompanied by severa! police personnel on
reaching the site there were approx. 25-30 persons stationed at site. There
was again heated arguments between the parties and the counsel as to who
is to accompany the undersigned and who is take possession of the
property in question. Ultimately around 7:30 p.m. the undersigned was
requested and advised to hold on the execution of removal of his locks and
defer it, by all parties and counsel present, so as to avoid any law & order
sttuation. It was agreed between parties & counsel that the matter was
listed before the Hon’ble Division Bench on 12.05.2004 ( the next day )
and the matter be mentioned and it be prayed and requested for a specific
order in the circumstances from the Hon’ble Division Bench. In the
circumstances of law & order situation the undersigned deems it proper to
defer the execution of removal of locks till further orders of the Hon'ble
Court as agreed between the parties and counsel. The execution of
removal of locks and complying with the orders dated 28.04.2004 is
therefore deferred in order to save the situation turning into law & order
problem.

Sd/- 11.5.2004
( Mr. Maneesh Goyal )
Advocate

Copy of this present memo of proceedings has been given to all the parties~——— .

& counsel.
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'; - 3032 8. C. A. Venkatasubblah,Naldu v. S. Chellappan A. LR 2000.-
f proper Banker-customer relationship and, AIR 2000 SUPREME COURT 3032 Injunction together:
' therefore, would not be in the interest of the (From : Madras)* vit flled In support ot

Bank. Further, when money was secured a

prudent banker would depostt the same in K.T. THOMAS AND R. P. SETHI,'JJ.
the account of the customer complainingof ~ Civil Appeal No. 5102 of 2000 (artsing out
loss of money and, therefore, non-produc-  of S.L.P. (Civil} No. 19488 of 1999). D/- 19-
tion of money also would not be of much 9-2000.

materiality. When In the course of the do- A.Venkatasubblah Naldu, Appellant v. S.
mesticenquiry norellance was placedonthe  Chellappan and others, Respondents.
so-called confessional statement made by (A) Clvil P.C, (6 0f 1808), 0. 39, R. 1:
the firstrespondent, thennon-productionof Q. 43, R. 1; S. 104 — Ex parte interim
the same is also of no significance. Thus. In  Injunction — Ordercanbe pussed in exer
our opinlon, these circumstances are irrel-  clse of power under O. 39, R. 1 — Orderls
evantand the Tribunalcould nothave placed appealable — Party can move appellate
reliance on the same to reach the conclusion  Court or approach snme Court for vaca-
it did and, therefore, the learned single tlon or modification of order.

Judge was justifled in interfering with the It cannot be contended that the power to
same. In the writ appeal the learned Judges  pass Interim ex parte orders of Injunction
| -] on‘the Division Bench refterated the view  does not emanate from O. 39. R. 1. In fact,
: expressed by the Tribunal which we have  the satd rule is the repository of the power to
| found o be fallacious. grantordersof ten:porary injunction with t?l;
| 7. t . tt s necessary to notice  without notlce, Interim or temporary, or

\ onZ arétmh?}‘ftff:g was urcgce:; 02' behalf of [urther orders or till the disposal of the suit.
: the first respondent, namely, that in the Henee, any order passed in exercise of the
' course of the order dismissing the first re- aforesald powers in Rule 1 would be appeal-
‘spondent from service It {s noticed as fol- able as indlcated n Order 43 Rule 1 of the'
‘lows — Code. The cholce i3 for the party affected by

to move Lhe appellate Cournt
{In summing up afier going through the the order cither to mov ppe

or to approach the'same Court which passed

, vlssuc ralsed by Shri Baperjeein detall. lam the expgartc order for any reltef. P AR
io!’cplnl::m that a domestic enqulrz like ounrﬁ (Para) e
'does’ not give any scope for pro ucing AN
.evidences whether having direct bearing In Bx[:t}ugvl’:: tl:: ﬁna(?:]{t::?:?lilzxc’— gg n'; gh%
'Lhc case or not as is being done In a Court.” secured such order — Cannot take advan-"
b 8. [t {s submitted that even If evidence Is tage of It without complying with requt.
‘withheld, the, conclusion of the Inguiry of- sites of Cls.(a) and (b) of R. 3 viz. sending
fcer would be correct 1s a perverse ap-  copy of order to, opposite party and filing .
-proach We do not think so. What is stated .o 2 ffidavit stating that coples of nfore,
;thcreln 1s thatwhen sufficient evidence was  goid 15 delivered.

roduced to conclude one way or the other, d the orde .
a?hegevldence not produced wiil not be of any In gl rl‘:‘g:#;t ;:hlszr?ﬁijunctlon d:dg not
ESIM‘:&"“ unless lhere was such evidence record reasons thereol or did not require the
jwhich was withheld would have ilted the applicant to perform the duties enumerated

eyidence adduced In the course of domestic ("F 0 0 PRt rp SUrE GeNTo Ec
enquilsy, No such evidence Is forthcomingin o o rder can be deemed Lo contaln such

- s T -

' hcsltauon insettingaside theorder made by  ex parte, must deliver to the opposite party.
! jthe, Divislqn Bench,of the High Court and  or to send to him by reglstered post, imme-
‘ rcsl‘?:re that of thq learned single Judge. diately after the order gm.nt;ng tlhc lrluur;c-
| 10. For the nforesatd reasons, this appeal tion has been made. a copy of application for

k ’ " is.allowed as stated above. *C.RP. No. 2251 of 1999, D/- 50-9-1999

CoLanL ewn, o Appeal-allowed. (Madras). el
O NI ' IR/IR/5100449/2000/BNG/RTT b

; thiscase, Therefore, thlsnrgumentdcscrvcs requirements at least by implication even il ¢
: to be “Jccud 1 they are not-stated In so many words. A ©
i up r-‘or the foregolng reasons, we have no party, In whose lavour an order was passed

of the plaint; and o
which the applicant
day on which such iy
on the day immediat
an aflidavit stating tt
have been so deliven
comply with the du
perform as required t
take the risk. Non<
requisites on his par
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him to have only the
consequence of the p
order) for not complyl
required to perform
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the order is not obeye
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ence alleged against ¢
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—Exparteinterimin
lnjunction not restri
Court, nonetheless le
final orders within t)
of Court to finally dl:
of injunction within
grieved party has ;
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ALR ¥ 4 2000.: A. Venkatasubbiah Naidu v. S: Chellappan S. C. 3033 g
a2 4 "% InjuncUon together with a copy of the afftda- adequate reasons for such by-passing and i
e CO?RT 30 55 -, vitfiled in support of the application; a copy to record those reasons in wrmng.“ll? that ¥
adras) i~ of the plaint; and coples of documents on hump 15 also by-passed by the Court it'ts \
R. P. SETHL JJ. 7' :% whichtheapplicant relies, and to flle. on the difficult to hold that the party afTected by the .
!0l 2000 (arising out i..  dayonwhich such injunction is granted or  order should necessarily be the sole suf- X
88 0f 1999).D/- 19- ' ; : on the day immediately following that day. .ferer.Inacase where the mandate of order \

‘aldu, Appellantv,S.
. Respondents. .
1808}, 0. 38, R. 1;
- Ex parte interlm
abe passed In exer,
38, R, 1 —Orderls
an move appellate
ne Court for vaca-
f order.

L
ed that the power to
irders of Injunction
0. 39, R. L. in fact,
itory of the power to
¥ Injuncton withor,
or temporary, or till
disposal of the suit.
d In exercise of the
s 1 would be appeal-

ler 43 Rule 1 of the'

he party affected by
the appellate Court
Court which passed
1y relfef. £
(Para11);
908). 0.39, R, 3=
ctlon — Party who,
‘annot toke advan<
plying with requl-
»f R, 3 viz. sending
ite party and iling
at coples of afore~
]

ed the order grant-
yunction did not
¢ did not require the,
dutles enumerated.
.30ofOrder 39, suck
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" implication even if
S0 many words, A
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an aMdavit stating that the coples aforesatd
have been so deltvered or sent. if he fails to
comply with the dutles which he has to
perform as required by the proviso, he must
take the risk. Non-compllance with such
~ requisites on his part cannot be allowed to

, I go without any consequence and (o enable
!

him to have only the advantage of it. The
* congequence of the party (who secured the
" order) for not complying with the dutles he is
4 required to perform Is that he cannot be
*: allowed to take advantage of such order if
1. theorder is not obeyed by the other party. A
¢ disobedlent beneficlary of an order cannot
be heard to complain ngalnst any disobed-

+ ence alleged against another party.
o ., (Para 19)
", "8(C) Civll P.C. (6 0£1008), 0. 39, R. 3-A
' —Exparteinteriminjunction —Period of
i Injunction notrestricted to thirty daya —
Court, nonetheless legally obliged to pass
finnl orders within thirty days — Fallure
of Court to flnally dispose of application
of injunction within thirty days — Ag-

-+, grieved party has right of appeal —

Pendency ofapplication for grant or vaca-
tign’ of, temporary injunction, notwith.-
" “inRule’'3-A does not say that the period of
' théhjunction order should be restricted by
*7 thieCourt to thirty days at the first Instanee.:
but the Court should pass final order on 1t
within thirty days from the'day on which the
., infunction was granted.-Hence, the order
't does not ipso facto become tlegnl, merely
because It was not restricted to a pertod of
hirty days or less, Rule 3-A of Order 39
. castsa three-pronged protection to the party
' against whom the ex parte Injunctton’ order
whs pagsed. First Is that the Court is obliged
{8 gve him notice before passing the order.
7 It1s only by way of a very exceptional contin-
) ?J'g'egcy that the Court Is empoweéred t6 by-

i

Fin A

ey

.+ pass the sald protective measure. Secorid Is
;- the statutory obligition cast en the Court to
~¥,’pass final orders on the application withth

. i

5, Ahe period of thirty days. Here also ft is°only

i Invery exceptional cases that the Court can,
%" by-pass such a rule in which cases the

1 ;" Legislature mandates on the Court to’ have

o
N

o

39, Rule 3-A of the Code is flouted, the
aggricved party. shall be entitled to the right
of appeal notwithstanding the pendency of
the applicatton for grant or vacation of o
temporary injunction, against the order re;,
maining in force. In’ such appeal, if pre:
ferred. the appellate Court shall be obliged’
to entertaln the appeal and further to take'
note of the omission of the subordinate
Court in complying with the provisions of:
Rule 3-A. In appropriate cases the appellate
Court, apart from granting or vacating’or
modifying the order of such injunction, may’

suggest suitable action agalnst the erring’ ..

judicial officer, Including recommendation’
to take steps for making adverse entry in his
ACRs. Faflure to decide the application ‘or;
vacate the ex parte temporary fnjunction’.
shall, for the purposes of the appeal, be’
deemed to be the final order passed on the’
application for temporary injunction, on the’
date of expiry of thirty days mentioned in the
Rule. ) LIRS
(Paras 15, 17, 18.:19)’
(D} Constitution of Indla; Art. 327 &)
Civll P.C. (8 of 1908). 0.-38, R’ 1¥=
Alternative remedy — Interim ex parté!
injunction order — Statutory remedy for!
getting it quashed avallable — Revision’
petition filed before High:Court'— Néed .
nothave been entertained and High Court,
should have directed parties to ayall him?y
self of atatutory remedies;t .ages nt, big
b e n® (Parag20))
S. Stvasubramasitar; S¥. ‘Advoéaté! M9
Mohan, R’ NedumaranyAdvicate® iith hisinr
for Appellant; V. Selvra)! Advéeate f6r M7/30
Arputham, Afuna aind Co.. Advocatest i
Respondent Nos! 1-5; Mi A. Chinndswaiiof
Advocate, for Respondent Nés?7:9;U suwidq
THOMAS, J. :— Leave grﬁqy?g?n "‘1:_"”';""’
2. When ‘a plainiiff rushed to;'i'ﬂt.lfxc,-_'c‘rq“
Court for an ex parte intertm order of injunc
ton against some of the defeiidants and
obtalned it, those déferidants fushiéd toﬁh%‘
High Court to get that ordérquidihed!Bat! -
parties succeeded In thetr” réspéétive “ERD
deavour and now both of them acéiiseé'ehch’
other for the course ndopied by ‘(e '6thap?
This appeal 1s by speclal ‘léave’ af the iR
IR RO T I I YT 5T V71N

—

—_—




the petitioner from the suit property other
than by due process of law and to pass such

occasion to know of what the affected party’

b ~ ) ~
i 3084 5.:C.. A. chkatasubblah Natdu v. S. Chellappan A.I'R. 2000 ..
] . F . .
's&tfgj}fg of the plaintul. - 77, * “they were in"possession and ehjoymcnt‘"df 8. Afterho
%8, The subject.matter of the litigation Is the property. They furthér alleged that one directed the t
. 0 property’bearing Door No.'177°to 182'on ° Ranganathan, MLA and one Hithayatullah focutory appl:
* the Big Strect at Tripitcane 1A Madras {now together expressed a wish to purchase the orders on met
Ch;npqﬂ. At this stage and in this appeal it property from the respondents, but it'was expeditiously
18 Uinnecessary to narraté the Tacts pleaded . .10t agreed to and then those two persons - 8. S Stva
. by'the plaintiff 1n the plaint nor by the exerted ‘threat ‘dnd, pressure on them’to, .Counsel coni
' contesting Nirst defendant in answer thereto . Capltulateto thelr demand. As they did not’ ) . should net hs
régarding, the right'to the sult property: yleld to such threats a sult was filed in 1993 der Article 22
Suffice it to say that plaintifl claims to bea, by some parties who are now supporting the; ‘respondent h
l“. "cw\"hﬂdng‘l;oﬁe S'\“A_lagu {who is nmyed as - pre?ent plnlntlﬂ'. The mpondcnts l'urthcr' avallable to hi:
: rg‘_,.gf-[,évﬁﬂﬂi"lﬂ'&h?;sum}ﬂ respect of the alleged that the sald sult,was filed at the’ could have aj
..“QPF!:‘Y!&P@,'OP Hmtrsu-gﬁgu-, heclaimedto, ingtance and instigation of those two narited, vacating, If mI:
' he'in possession of the property. He alleged - PETSONS. When they failed to get dny relief Interim ex part
tHi{ the defendants 1 105 have been ihreat’  therelrom another sult was caused to be' an appeal cou;
chi5d to dispossess him. -~ - - - fledthroughoneM, Devasinghamani on the agalnst the sal
R L P e e Strength of some concocted documents. 3 ; ¢ sl
4, Appeliant-plaintiff filed the sult on 25-. ! 80 $ As ent to opt eltk
, 651999 for a decree of permanent injunction no,relief was obtalrted In that suit also the tended the Sei
restraining deféndant Nos. 1 to 5‘(”,0;,‘, dis- present sult, which is the third one in the I 10. Sé
l;ai"ééssl'ﬁsmm.'monguﬂm thélnsdluuonof series, has been-filed at the behest of 'l.hg'_ L Seetior
th",'grﬁf}-lll, he moved an application ander m:m\n‘-.j named pcrsolqu‘. according to the r-:i ] t.:rd:rl; np%cal
Qrder, 39, Rules 1 aid 2 of the Code of Civil  SPONCENS: - S ‘vided in the bo
O ”ul."c (ror short .'t-hc codc'l “to pass an, 7. Lcamcd BlngleJudgcothc HIQ‘ Cou.r!. 'ro . th n the bo
ad, interim Injunction restraining respond- of Madras who disposed of the revision made \or; c-Ume b
enis’1_to 5 or thelr men or agents, or thetr  the observation that the trinl Court ought - 5o oreens
rgp;pscntnuves “or any persen claiming not hnvg granted an order of injunction ag: N (f) « any orc
through them or under them from evicting the first stage itself which could opcrujn.gi' -whlch_ an app
: beyond thirty days as'the Court had then o - rules,

. IOrdcr 43 Rule

(&ﬁ_!‘?r or ooehe)r order or orders.” has to say about “. Such a\coul’?c !S‘II'“E]&!:) : { “ - ?-‘ ”M ﬂppeal
B, "On 25-6.1999 the Assistant Judge of Tussible under Orcer 99, Rc 8-A of the) » lofders under U
the, City Civii Court, Chennat 'passed the g:"fﬁ“fg’“““gﬁ the “&"‘l“' 5'“%“!"9-:’&5% gr namiely;

he City Civil Court, C , X _ %, ame
el O o, S e, e e sl b ool 4 B anorer
Upnigest =, ' ¢ L0 . of law" and noted that this is the third spit 3. Rleg.0r Rule
b “Heard:.Documents perused. Rental re-"  flied in reference to the sult property 'and-’ }}  Order 39 Rule .
ceipt Document 11.to Document 47 proves  hence deprecated the grant of ex pante ln- Hil.s “Where 1
that-the: petitioner i3 the statutory tenant  jypctionwithoutnotice. Though learned sin- afMdavit or othe
and in prima facte possesston of the sult ‘gie Judge further declined to go into.the [ {a) thatany)

property. Though the property was leased
out by R. 6 on the bas!s of mortgage docu-
ment 3, the petitioner is now in continucus
possession of the property as tenant. Hence
the balance of convenience s in favourof the
petitioner. In the Interest of justice, it ap-
peéars that R. 1 to R. S are restrained from
evicting the petitioner from .the sult prop-
erty, except under due process of law. Notice
by 25-8-99. Ad interim'injunction ull then.
Order 39. Rule 3 to be coniplied with.”

6. The Nirst respondent, on behalf of

other atlegations, he has chosen tomakethe.
following observations also : ool
“However, prima facte, 1 am satisfled that
these materials are relevant {or considera-
tion before granting ad Interim injunction.

As per the, plaint and afMdavit averments) . &
admit (sic) that the first respondent is occu-

pying a vacant portion of 1670 sq. ft. and’

running paper business and charcoal. But'

there {s no documents to show that the first
respondent 13 actually in possession and,
running such a business except the, lense[

Is in danger of
alleriated by any
fully sold In exe

L "I[b) lhntlhc.
04 (tends to remove

y 2% with aview to d
¥ '(c) that the ¢
{ possess the plai
2.1 jury to the plain
erty indispute ir
grder grant a te
strainsuchact, ¢

himself and respondent Nos. 2 to 5. flled a , e } .

revision peition invoking Article 227 of the decd. Hence the ex parte order s .« !sthe purpose of s
Constitution before the High Court of Ma.  unsustainable. Forall thesereasons.lamafl 3} ¢:’ wasting, damagh
dras auemng that mey pumhascd the prop- the view thﬂt the ordcr Pnsscd by the leﬂmd .‘-‘1 i H or dlsposluon Of
erty from the owners thereof as per different  Judge 1 llable to be set astde and (t1s . ¥ ‘of the plainull, o
caledocuments executed on 15-3-1996,and  accordingly set astde.” e T 3} to the plainufl in
Y - [-" ﬂl «
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8. After holding thuslearned single Judge
directed the trial Court 1o take up the inter-
tocutory appHcation for infunction and pass
orders on merits and in accordance with law
expeditiousty. o

~ 9. SriSivasubramaniam, learned Sentor
Counsel contended that the High Court
should not have entertained a petition un-
der Article 227 of the Constitution when the

D
a) *.'-1/

3 respondent had two remedies statutorily
A+ avallable tohim. Firstis that the respondent
o could have approached. the trial Court for
e £ vacaling, Il not for any mqdification, of the
s1 < interimexparte order passed.’Secondisthat

Ep ah appeal could have been preferred by him
b against the satd order. It is open torespond-
L ent to opt either of the two rémedies, con
A tendeg the Sentor Counsel, ~ %"~
3 10. Section 104 of the Code says that —

f\\ ¢ “an appeal shall lte from the. following

Py jgrders, and save as otherwise expressly pro-
, Vided in the body of this Code or by any law
[for the Ume being In foree: from no other
orders R
i". ) : any order made under rules from
vhich an appeal 1s expressly "aliowed by
m'es‘. ] ' - ) .

[Order 43 Rule 1 says that: .

S "“"“An appeal shall lle from the following
"__?. I otders under the provisions of Section 104
{, . namiely; v ,
NH LYl An order undér Rule 1, Ruie 2.Rule2A,
: Rule 4 or Rule 10 of Order 39." s

- Order’39 Rule 1 says thus : s e
1%l “Where 1n any sult’ it>is proved by
aflidavit or otherwise — * BN I

o501 (a) that any property In dispute thva sult
!y I13in danger of being wasted,"damaged or
i alierinted by any party to the'suit, of wrong-
' i fullysold in execulion of a decree’ or, i
i - ~-(b) that the defendant threatens, or in.
} ~ i ftends to remove or dispose of his property
L+ Withaview to defrauding his creditors, L

e “)}L *(e) that the defendant threatens to dis-
NNV ¢ possess the plaintifT or otherwise cause In-
i~ jury to the plaintifT in relation to any prop-

: . ' atyindispute in the sult, the Court may by

. - gvder grant a temporary injunction to re-
, .~ stminsuchact, or make such otherorderfor.

{ . the purpose of staying and preventing the
L. snsting dam +allenation, sale, removal
§. ' ‘erdisposttion of the property or disposition
. ofthe platntiff, or otherwise causing injury
y - tothe plainuit In relation to any property In

-

A. Venkatdsubbiah Naiduv. S. Chellappan

s.czg0sH

dispute In.the sult as the Couit thinks fit}
until the disposal of the sult or until further
orders. ... . t vt
“11. "It cannot be contended that ‘the
power to pass interim ex parte orders df]
injunction does not emanate from the said
Rule. In fact, the satd rule ts the ‘fepository
of the power to grant orders of temporary.
injunctton with or without notice, inter{is or
temporary, er, Ult further’ orders or i’ the
disposal of the suit. Hence, any order passed
in exercise of the aforesald powers In Ruile' 1>
would be appealable ns irdicated in Ordér,
43: Rule 1 of the Code."The cholée 13 ToF the
party affecicd by thé order eithér tomove the
appetlate.Court or'to’ approach the'same
Court which passed’the ex parte ordér'for
any reltef, * A TR T
) Y L R R IR ‘z*ﬁ{!'\hhlﬂ
. .12, Learned Senlor,Cqupggl;fnom‘hc.;g;,
spondent, then coritended ‘that i grdes
grantnginjunction without compl Ang with !
the requlisites envisageéd In Rule 3 6f Order”
39 be votd.‘Rule 8 reads thus - e ,EL‘i';im-
.. The Court shall in cdses, except where it
appéars that the object of granting 'thé Iri;,
juiiction would be defeated by, the delay,,
before grantingan Injunctiondirect notice of
- the application for the same'to be given’ L
the 6pposite party: * S el
" Provided that,’ where it 1s proposed o’
grant an (fjunétion without 8Iving notice of,
the applicalton ‘to the opposité party, LAy
Courtshall record the reasons forits'optnion -
that the object’of granting the, injunclignt

L

would bé“defeated by delay, and requiré the” .

Mt v sy L2 e IO N L
applicant = & v
PP T DAL T

bt N A TP LIS i 3.
(a) ”,qto acitver to the oppositc’f:_a(ty._,p_r to 5
send to hifm by reglstered post, Immediately, :
after the'order, granting the Injlinction has s
been made,, 0 copy of. the application; for, i
Injunction together with — "%, ;L 00 0
() a copy of the aMdavit Nled In support-
of the application; <. , = ° ¢ e
(1) a copy of the plaint; and" T s

. (i) coptes of.documents on which ‘the’
-applicant relles, and ° ‘ <

(b} to Nle, on the day on which such
Injunction is granted or on the day immedi-

ately following that day, an afMdavit stating
that the coptes aforesald have been so déltv-.’
ered or sent.” e

. 18. What would be theéposltmn ifa éourt

which passed the order granting Interim ex
parte injunction did not record reasons,

;
3
i

w

S
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thereofor; did-not require. the applicant. to
perform; the duttes enumerated. In clauses
{a).and (b) of Rule 3 of Order 39. In our view
such, an, order. can be deemed to contain
Such_requirements at least by implication
cyen If they are not stated In so many words.
Bu} \fa party, in whose favour an order was
pagsed ex, parte. falls to comply with the
dyifies Which he has to perform as required
by, {he proviso quoted above. he must take
¢.rfsk..Non-compliance with such requl-
n his part cannot be allowed to go

) _gpot‘gny,cogscqqenc;_gnd to enable him
to have only the advantage ofit. The conse:
quence of the party (who secured the order)
for, not, complylng with, the duties he 1
required to. perform is that he cannot be
allowed to take advantage of such order if
the order is not obeyed by the other party. A
difobedlent benefclary of an order cannot

be'heard to'complain agalnst any disobed!-

enice plleged against another party. . .
* "147 Learncd single Judge stated that the
trial Court ought not to have granted ex
parfe injunction beyond thirty doys to be in
force. The sald observation Is based'on the

languagt

1gunge contained in Order 38, Rule 3-Aof
the' Code which reads thus :

) 'R

“Where an injunction has been grante

without giving notice to the opposite-party,
the Court shall make an endeavour tollnally
dispose of the application within thirty days
from the date on which the injunction was,
granted; and where it 15 unable so to do, 1t

“shall record its reasons for such {nabllity.”

1B6. The Rule does not say that the pertod
of the Injunction order should be restricted
by the Court to thirty days at the first
instance. but the Court should pass final
order on it within thirty days from thedayon
which the injunction was granted. Hence,
the order does not 1pso facto become lilegal
merely because it has not restricted to &
period of thirty days or less.

16. Nonetheless, we have to constder the
consequence, If any, onaccountof the Court
faillng to pass the final orders within thirty
days as enjoined by Rule 3-A.

17. The aforesald Rule casts a three-
pronged protection to the party againstwhom
the ex parte injunction order wns passed.

" | First ts the legal obligation that the Court

shall make an endeavour to finally dispose
of the appltcation of injunction within the
period of thirty days. Second is. the legal
obligatiori that If for any valid reasons the

A. Venkatasubbiah Natduwv. S. Chellappan

ATuR.

Court could not finally dispose of the appli
catton within the aforesald time the Court
has to record the reasons thereof in writing:

< '18. What would happen if a Court does
not do either of the courses? We have tobear
{n mind that in such a case the Court would
have by-passed the three protective humps
which the Leglslature has provided for'the
safety of the person against whom the order
was passed without affording him'an oppor?
tunity to have a say in the matter. Flrst {s
that the Court 1s obligéd to give him notice
before passing the order. It i3 only by way of
avery exceptional contingency that the Court
ts empowered to by-pass the sald protectiye
mensure *Second s the statutory obligatigh
cast ori the Court to pass final orders on the
application within the pertod of thirty days.

Here also it is only In very exceptional cases]

that the Court can by-pass such a rule !n
which cases the Legislature mandates on
the Court to have adeguate reasons for such
by- passing and to record those reasons in
writing. If that hump |s also by-passed by
the Court it is diMcult to hold that the party
affected by the order should necessarily be
the sole sufferer. » o

« 19. Itisthe acknowledged position oflaw
that no party can be forced to sufTer for the
inaction of the Court or its omissions'toat
according to the procedure established by.
law. Under the normal circumstances the
aggrieved party can perfer an appeal only
against an order passed under Rules' 132!
24, 4 or 10 of Order 39 of the Code in tems
of Order 43, Rule 1 of the Code. He cannot
approach the appellate or revisional Court
during the pendency of the application for
grant or vacation of temporary injunction. in
such cireumstances the party who does not

ﬁct justice due to the jnaction of the Courtin,

ollowing the mandate of law must have a
remedy. So we are of the view that In a case
where the mandate of Order 39, Rule 3-A of

“he Code is-flouted, the aggrieved party.
shall be entitled to the right of appeal not-
withstanding the pendency of the applica-
ton for grant or vacation of a temporary
injunctton, against the order remaining In
force. in such appeal;if preferred, the appel-
late Court.shall be obliged to entertain the
appeal and further to take note of the omis-
slon of the subordinate Court in complying
with the provistons of Rule 3-A. In appropri-
ate cases the appellaté Court, ‘apart from

granting or vacating or mod{fying the order

"
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of such Injunction, may suggest suitable
action .against the erring judicial ‘officer,
Including recommendation to take steps for
makingadverse entryin his ACRs. Fallure to
decide the application or vacate the ex parte
temporary Infunction shall, for the purposes
ofthe appeal, be deemed to be the final order
passed on the application for tempo
Injunction. on the date of expiry of ‘thirty
days mentioned in the Rule. .

, 20, Now what remains ts the question
whether the High Court should Have enter-
tained the petition under Article 227 of the
Constitution when the party had two other
alternative remedies. Though no hurdle can
be put against the exercise of the constitu-
tlonal powers of the High Court it is a well
recognized prineiple which gained judiclal
recognition that the High Court should di-
rect the party to avall himself of such rem-
edies one or the other before he resorts to a
constitutional remedy. Learned single judge
need not have entertained the revision peti-
tion at all and the party affected by the
Interim ex parte order, should have been
directed to resort to one 6f the other rem-

edies. Be that as It may, now 1t is idle to

embark on that dspectas tRe High Court had
'é{'los‘en to entertain the reviston péuuoﬂ.-»
1 21...In the light of the dlrection |ssued by
Ahe’High Court that the trial Court ‘should
233 Nnal orders on the interlocutory appli-
gatlon filed by the plainti(f on merits and in
gecérdance with law,Yve may further, ndd
that 41! such orders are passed by the trial
Court, status quo as 1t prevalled immedi-
diely preceding the institution’ of thé suft
ould be maintained by the parties, '
.4'22. - This appeal Is disposed of with the
above observations and directions. « . -

bws ©" ‘Order accordingly.
gl — 0.
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Kasturchand v.'Harbllash

§.C. 3037
tion Act (Samvat 2008) (Act 13 of 1851),

8. 4(2) — Vesting of land — Proprictor -
claiming right-to continue 1A possesslon.

— Must be {n possecssion which Ip re

corded in Khasrafor period earller to date

of veating — Possesslon as, on date:6f

vesting 15 not materal.t ' - TR

8. A. No. 386 01973, D/- 13-3-1887
i,

{Madh Pra), Reversed: * cfala e

P I T LA ¥
. Aperusalof sub-sccﬁqn (2) rrnmkes iteicar”

that it vest a, right ‘in; the proprictor, [o
continue to remain. in possession’.of, his
Khud-kasht land, so recorded inthe annual
village papers before the date of vesting. This

conferment of th

standing the vesting of the laid in suby-s2c,
(1) of S. 4. A préprietor claiming the right to
continue to remalii in possession of ‘tht
khud-kasht land, has to show that he wasin
possession of the land as a "khud-kasht
culttvator and that fact 1s recorded ‘n' the
- khasra—the annual village'papers:téfore
the'date of vesling, The dateof VestigVis
October 2, 1851 which falls i Sdifvadt year
2008.'Obviously for purpodes of siubsectioh.
(2)'the entries in the khasra for the Saii{t.
year 2007 would be relevant. Thicleglslative
policy behind this Section appears to be thiit
‘when the rights Are being conféired dn'etil

“Uvators of land on the principle"lifid for (e’ .

tiller'4 proprietor should not be'deprvéd’or
the same If he 13 d136'(n persondlEnltvatigh.
of the land and that he should not be con
ferred the same benefits as aretavdilalile’ts
‘other tilers‘of:the soill undér the)ActiiBe-!
-€ause the date of vesting falls.in-the middle
of Samvat year 2008 the legistature.deeméd
1t it to place reliance on; thé recordsiofjthe
annual village: papers before. the, date of
-vesting. Thus, it follows that for purposes,of
S..4(2) of the Abolition Act whait {3 relcyant
and matertal s, the entrfes in the, khasra
malntained by the Revenue department for
the period cariler to the date of vesting, i
o, a0 oeg e (Para8)
' Seetion 4(2) does not put an embargo:on
sthe right of the person whose possessionof
the suitland 1s recorded In the khasm of the *
years earlier to the date of vesting to recover
possession of the land from a trespasser;.if
hewas subsequently dispossessed from the
land . o

§

.
% g an

. Srug tayte

S. A. No. 385 of 1973,:D/-%13:3:1987 *
(Madh Pra) Reversed,: - . I g e
e P T Yy d{Para 9)

o,

ﬂ he right to remain'in posses: -
slon of the khud-kasht land: is' notvAth:

e
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INTHECOURTOF_ Wiaw faeT of BELMW I'HJ"E_,_*_},:EZI;U_L
SuitAppeal No Of 200
Inre =
EA_“T'“;";.:“ S T:.L‘ 'EIL Sl PHES Applt asisener Complamin-
VERSLS
Mp Tebehoe S Muaciates (O o s Beft/ Respl/ eeosed—
KNOW ALL to wham this present shall concem thapT! We 04 5._11_.'.‘.,”. Sk N Seeedal ¢ 1B e

the sbove-named EF!F"' P o

NALIN TRIPATHI, Advocate
NT LAW CONSULTANTS & CO.
22-D/C Siddhartha Extn ,
Mew Dathi-14 Ph 26348648

To act, appear and plead in the above-noied case in this Coun ar m any other Conrt i which the same
may be tried or heard and also in the appellate Court incliding High Count subject 1o payment of fees
scparalely for each count by me / us.

To sign, fike, verily and present pleadings, appeals cross-objections or pelitions for execulions. review,
evision. withdrawal, compromise or other petitions or affidavils or other docuinents as may be deemed
mecessary or proper for the prosecution of the said case io all its stages subject 10 pavinent of fees for each

To file and mke back documents. 10 admit and for deny the documents of opposile pany.

To withdrw or compromise ihe sid cise or submil 1o arbimtion any differences or disputes that nuay
arise touching or in iy maaner relating 1o the said case.

To take execution progocdings.

The deposit, draw and receive money, cash and grant receipts hereol and to do all other scts and things
which mey be ncoessary to be done for ihe progress and in the course of the prosccution of the s case.

To appoint and msirisct any other lognl posclitioncr mithorising hum o excroise the power and auiboriny
MWMMMWMMM think fit 10 do 50 and 1o sign, the power of anomey
o oy

And |/ we undersigned do bereby agres 10 rlily and confirm all acis done by the Advocnre or lis
substiiute in the matier 35 my' our own acls, a5 i done by me bs to all nleads and purposes,

And | 7 we undertake that |/ we or my / our duly awthonsed agent would appear in Court i all hearings
and will inform the Advocaie for appearance when the case 15 called ’

And [ / we undersigned do hersby agree not (0 hold Advocste or his sebsiinte responsible for G
result of the said case. The adjoumment costs whenever ordered by (he Court shall be of the #Ady ocaie
which he shall receive and retain for himsclf.

And 1/ we the undersigned do hereby agres that an the event af the whole or pan of the fes agreed by
mie  us 1o be paid (0 the Advocie remaiming unpaid he shall be entitled o withdriw fram the proseculion
of the said case until the same is paid up. The fee sctiled 15 only for the above case and abave Courl. |/ we
hereby apree thal once the fee is padd, 15 we will not be enutbed for the refund of the same m any case
whaisosver and if the case prolongs for mare than 5 vears the ongimal fes shall be paid sgaun by me fus.

And |/ we ihe undersigned aproe that 1/ we shall nod claim any compemssition, nor the Advocaie shall
be hable for any compensation if he / she fails to appear in the coun or il 1o conduct or withdrmws from
the case due 1o non-paymment of fee as per setllement or for reason of reguest £ call given by Bar Association

{or Council

IM WITHESS WHERECH |/ we do hereaniozet niy £ our hand to these presems the oantents of which
have been understood by me / us onthis ™" davol Yo, o,

Agcepled subgecied o the terms af the foes, i



http:appoi.nt

