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(Per : HONOURABLE MR. JUSTI CE M S. SHAH)

This Confirmation Case arises from the judgnent
and order dated 15.12.2004 rendered by the |[|earned
Addi ti onal Sessions Judge, (Fast Track Court No. 2),
Mehsana in Sessions Case No. 152 of 2003 convicting accused
Bal wantji Somaji Thakore, aged about 18 years, for the
of fences punishable wunder Sections 376 and 302 |PC and
sentencing the accused to life inprisonnent for the offence
puni shabl e under Section 376 and to death penalty, subject
to confirmation by this Court, for the offence punishable

under Section 302 | PC

2. Crimnal Appeal No. 2292 of 2004 is filed by the
accused against the aforesaid judgnent and order of

convi cti on and sent ence.

3. Since commobn questions of fact and law are
i nvol ved, both the Confirmation Case and the Crim nal
Appeal have been heard together and are being disposed of

by this judgnent.

4. The prosecution case in brief is that on 29.4.2003 at
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6.00 PM the accused took deceased N yati, aged 1% years
from her nother PW 10 Kail asben Jagdi sh Raval for playing,
but neither the accused nor the deceased returned. Hence,
the search was started at about 8.00 PM when the father of
the deceased returned hone. The accused and the deceased
were |ast seen together by PW 9 Binalben D neshchandra
VWas. The accused was caught by PW 5 Chanmanbhai Faki rbhai
at about 2.00 AM on the night between 29t" and 30th April,
2003. When the people who had gathered asked the accused
regardi ng the whereabouts of the girl (N yati), the accused
informed that Niyati may be on the otla of the Bharai vadada
Mandi r. When Niyati was not found at the said place, the
accused was again asked about the whereabouts of the girl
and he stated that N yati may be at the well near the
Brahmani Mata Tenpl e. The dead body of N yati was found
t here. Hence, intimation Exh. 11 was given to the police
at 5.30 AM and the FIR Exh. 33 was |odged at 6.00 AM on
30. 4. 2003. The accused was arrested at 6.20 AM the sane
norning. On 1.5.2004 at about 8.15, pyjama (lehangi) worn
by the deceased was found from the wada of PW 12 Divaben
Shi vabhai and the pyjanma was stained with senen. The
accused was charged with the offences punishable under

Sections 363, 366, 376 and 302 |PC. The accused pl eaded
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5. At the trial, +the prosecution led the followng
evi dence : -
PW  Exh. Nane Description
No.  No.
4 32 Jagdi sh Shivram Conpl ai nant - father
Raval of the deceased.
10 43 Kail asben Jagdi sh Mot her of t he
Raval deceased.
9 42 Binal ben Daughter of pujari of
D neshchandra Vyas Br ahnmani Mata Tenple
where the accused was
seen with t he
deceased.

12 53 Divaben Shivabhai Who keeps her
buffaloes in a wada
from where pyjama of
the deceased and sone
bi scuit wappers were
f ound.

13 54 Revabhai Prajapati Owner of the provision

store from which the
accused had purchased
bi scui ts.
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5 35 Chanmanbhai Faki rbhai Who saw the accused at
2.00 AM, caught him
and brought himto the

resi dence of t he
conpl ai nant and hel ped
t he conpl ai nant to
find out the deceased
girl.

6 36 Babubhai Umredbhai Who hel ped t he

conpl ai nant to find

Praj apat| out the deceased girl
and and confirmed t he
8 41 Jayantibhai Patel presence — of  PW 5

Chanmanbhai .

Dr Hareshbhai Kantilal Patel who performed the
post-nortem on the deceased stated in the post-nortem
report (Exh. 47) that the deceased had died on account of
shock due to vasovagal attack. The prosecution also
exam ned four police officers who were concerned wth
either receiving the FIR or the investigation. The panchas
were also examined to prove the arrest panchnama at Exh
19, the inquest panchnama Exh. 20, scene of panchnama Exh.
23 and panchnama Exh. 25 regarding recovery of T-shirt and
bangl es of the deceased and panchnama Exh. 29 for recovery
of pyjama of the deceased at the instance of the accused.
The birth certificate (Exh. 55) dated 1.5.2003 issued by

the Talati-cumMantri of Ml ekpur G am Panchayat, Tal uka
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Vadnagar, District Mehsana nentioned that deceased N yati
was born on 29.6.2001 i.e. on the date of the incident, the
deceased was aged one year and seven nonths old. The birth
certificate (Exh. 56) dated 1.5.2003 issued by the primary
school at WMl ekpur, Taluka Vadnagar, District Mehsana
stated that the accused was born on 17.2.1985 i.e. the
accused was aged 18 years and 2 nonths on the date of the

i nci dent .

6. After considering the oral and docunentary
evidence on record, the |earned Sessions Judge found the
accused guilty of the offences punishable under Section 376

and 302 IPC on the basis of the followi ng circunstantial

evi dence : -

(1) The accused had taken away the deceased aged
1% years at 6.00 PM on 29.4.2003 from PW 10
Kai | asben, nother of the deceased, but did not
bring the deceased back.

(i) The deceased was | ast seen wth the accused

as per the deposition of PW9 Binal ben.
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(iii) Semen stains were found on the pant of the

accused.

(iv) Semen stains were found on the |ehangi

(pyj ama) of the deceased.

(v) The nedical wtness PW 11 Dr Hareshbha
Kantilal Patel at Exh. 45 who had done the post
nortem (report Exh. 46) indicated that the
deceased was raped and that the cause of death is
“vasovagal attack due to assault”. According to
the said Doctor, the age of the deceased was 1%
years to 2 years. The post-nortem was perforned

bet ween 2. 30 PM and 3.20 PM on 30. 4. 2004.

The learned trial Judge acquitted the accused of
the offences punishable under Sections 363 and 366 |PC on
the ground that the accused had taken the deceased with him
wth the consent of the nother of the deceased. The
| earned trial Judge convicted the accused of the offences
puni shabl e under Sections 376 and 302 |PC and inposed the
sentence of life inprisonment for the offence punishable

under Section 376 | PC and the death penalty, subject to the
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confirmation by this Court, for the offence punishable

under Section 302 | PC

It
present

ari se.

7.

is from the aforesaid judgnment and order that the

Confirmation Case as well as the Crimnal Appeal

At the hearing of the appeal, M BS Supehia,

| earned advocate for the appellant-accused has nade the

foll ow ng subm ssions : -

(i)

The evidence of the accused and the deceased
havi ng been |ast seen together is based on the
deposition of PW 9 Binal ben D neshchandra Wyas.
However, in her cross-exam nation, the said
W tness stated that the police had recorded the
statenent when she was sick and it was her father
who had given the statenment for her. On the
ot her hand, PW 15 Investigation Oficer - TK
Patel (Exh. 58 - para 3) stated that Binalben
hersel f had given the statenent. The evidence of
this W t ness al so suffers from ot her

contradictions and, therefore, the theory of [ ast
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seen together cannot be believed.

(ii) Senmen stains on the pyjama of the accused
can exist for variety of reasons and would not
necessarily connect the accused with the offence
of rape. Rel iance is placed on the decisions in

AR 1973 SC 343 and JT 2001 (8) SC 505 (para 25).

(i) As regards the senmen stains on the |ehang
(pyjama) of the deceased, it is contended that
the accused was in custody of the police even
before the conplaint was filed, his pant had
semen stains and, therefore, the possibility of
the senen stains having been put by the police on
the | ehangi of the deceased cannot be ruled out.
Even otherwi se also, if the accused had conmtted
rape, he would have renoved the |ehangi before
the act and, therefore, there was no scope of
semen on the |ehangi and the presence of senen
stains on the lehangi is also created with a view
to frame the accused. Reliance is placed on the

decision in JT 2001 (8) SC 505.
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(iv) It is submtted t hat t here is no
circunstantial evidence which can connect the
accused wth the offence of rape. Even though the
accused was alleged to have commtted rape on the
deceased, the accused was not nedically exam ned
by any doctor. The best and direct evidence of
medical test of the accused is |lacking and,
therefore, the accused deserves to the acquitted.
Strong reliance is placed on the decision in AIR
1946 Allahabad 191 in support of the contention
that non-exam nation of the accused by a doctor
should result into acquittal of the accused. | f
the accused is nedically exam ned and no injuries
are found on his private part, that should result
into acquittal as held in the case of Rahim Beg
vs. State of UP, AIR 1973 SC 343 and in State of
Qujarat vs. Mahmad @ Munno Usnmanbhai Chauhan

1996 (2) GLR 821.

(v) When the prosecution <case is that the
accused had taken the deceased from her house
with the consent of the deceased at 6.00 PM and

since the deceased did not return, inquiries were
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made from 8.00 PM onwards and the accused was
caught at 2.00 AM the natural conduct on the
part of all concerned would have been to nake
inquiries at the house of the accused. The fact
that no such inquiries were nade at the house of
the accused between 8.00 PM and 2.00 AM supports

t he defence case.

There is no evidence on record to indicate
where the offence had taken place. No ot her
marks were found either at the well of the
Brahmani Mata Tenple or in the wada from where
the | ehangi of the deceased was allegedly

recover ed.

The | ehangi was traced after two days. \When the
search of the wada was nade, thought its owner
D vaben was there, she was sent out of the wada
and, therefore, she did not know what the police

had done in the wada.

Reliance is placed on the decisions in 1998

Cri.LJ 4421 and 1994 Cri.LR (SC) 554 in support
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of the contention that the discovery is not
substantive evi dence but S nerely a
corroborative piece of evidence and that the
Court has to be cautious while relying upon the
evi dence obtained by way of discovery at the

i nstance of the accused.

(1 x) The prosecution case that Chaman caught hol d
of the accused at 2.00 AM at night at a distance
of only two mnute walk from the house of the
conpl ai nant, cannot be believed when about 300
village people could not find out the accused

earlier.

(x) In case of ~circunstantial evidence, the
chain has to be conpleted. Reliance is placed on

the decision in AIR 1979 SC 1949.

(xi) The prosecution nust prove its case beyond
reasonabl e doubt. It is not sufficient for the
prosecution to show that the prosecution case may
be true, the prosecution has to prove that the

prosecution case nust be true. Reliance is
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placed on the decision in JT 2001 (80 SC 505

(paras 24 to 26).

8. On the other hand, M AJ Desai, |earned APP has
opposed the appeal and submtted that all the links in the
chain of circunstanti al evidence have been clearly
established by the prosecution beyond reasonable doubt.
The accused had taken deceased N yati aged 1 year and 7
nmonths from the custody of her nother at 6.00 PM on
29.4.2003. Since the accused was aged 18 years on the date
of the incident, and her daughter was only about 1% years
old, naturally the nother did not have any reason to
suspect the design which the accused was having. It is not
the case of the accused that the accused had not taken
Ni yati from out of the physical custody of her nother nor
is it the case of the accused that after taking her out at
6.00 PM he had returned N yati to her nother. Hence,
failure on the part of the accused to explain his not
returning Niyati was sufficient to fasten conviction on the
accused. Even otherw se, the prosecution had |ed adequate
evidence to show that after taking the deceased girl from
the physical custody of the nother, the accused had

purchased Parle-G biscuits from the shop of PW 13 Revabha
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Prajapati and that PW 9 Binalben Di neshchandra VWyas,

daughter of the pujari of the Brahmani Mata Tenple had al so
seen the deceased with the accused. Thus, apart from the
accused not having explained where the deceased had gone
after the accused took her out, there is positive evidence
to show that the accused had taken the deceased near the
Brahmani Mata Tenple. It is further submitted that in view
of the nedical evidence that the deceased aged about 1%
years was raped, and her dead body was recovered at the
i nstance of the accused at 2.00 AM on the ni ght between 29th
and 30th April, 2003, i.e. within eight hours after the
accused had taken her from the physical custody of her

nother and within a few hours from the time when the
accused was | ast seen together with the deceased — all this
material is only consisted with the guilt of the accused
for the offences punishable under Section 376 as well as

Section 302 | PC

The l|earned APP has also submtted reply to
various contentions wurged on behalf of the appellant

accused.
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9. Havi ng heard the | earned counsel for the parties,
we are clearly of the view that it has renained
uncontroverted that it was the accused who had taken
deceased N yati aged about 1 year and 7 nonths from the
physi cal custody of her nother Kailasben at 6.00 PM on
29. 4. 2003. It has clearly <conme out during cross-
exam nation of Kailasben that even before the date of the
incident, the accused used to take Niyati out for playing
with her. The suggestion nmade on behalf of the accused in
the cross-exam nation of Kailasben that after the accused
had taken N yati out, the accused had dropped N yati at the
cabin of her nother-in-law i.e. at the cabin of the nother
of Jagdi shbhai Raval was negatived by Kail asben. I n other
words, there is no challenge to the prosecution case that
the accused had taken N yati out. In this view of the
matter, it was for the accused to |ead sone evidence to
show that the accused had dropped N yati at the cabin of
nmother in law of PW 10 Kailasben. Once it is held that it
was the accused who had taken deceased Niyati from the
physi cal custody of her nother Kailasben at 6.00 PM on
29.4.2003 and the accused did not return the said mnor
girl, and once it is shown that the deceased was only 1

year and 7 nonths old as per the birth certificate at Exh.
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55 issued by the Ml ekpur Gram Panchayat and the deceased
was not able to speak beyond the word “mumy”, any
possibility of such 1% year old girl returning on her own
or going to any other place on her own is absolutely ruled

out .

10. However , it is not necessary to rest the
prosecuti on case on the absence of any explanation fromthe

accused at the trial.

The evidence of PW 13 Revabhai Prajapati at Exh.
54 from whose provision store the accused purchased
bi scuits and the evidence of PW 9 Binal ben D neshchandra
VWas at Exh. 42 strengthen the prosecution case that the
deceased was with accused in the evening. M Supehia for
the accused submtted that the statenent purported to be
given by Binalben before the police was not given by
Bi nal ben herself, but by her father. However, from the
evidence of the Investigating Oficer who recorded the
statenent and the evidence of Binalben, it is clear that
the statenment was given by her, but obviously because
Bi nal ben was aged about 14 years, the statenent was given

in the presence of her father and what Binal ben had stated
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before the police was conveyed by her father as she had
become nervous on account of presence of the police. That,
however, does not detract fromthe veracity of the evidence
given by Binalben at the trial before the Court which in
substantial parts is in conformty wth her statenent
before the police and which has not suffered from any nmajor

contradi cti ons.

The prosecution also |ed evidence of PW5 Chanman
Faki rbhai at Exh. 35 wherein he has clearly stated that the
people in the village had gathered together at the
resi dence of the father of the deceased and that since the
girl could not be traced, when the witness returned honme at
about 2.00 AM the witness saw the accused in one locality.
Hence, the witness took the accused to the residence of the
father of the deceased. PW 6 Babubhai Umredbhai Prajapati at
Exh. 36 and PW 8 Jayantibhai Patel at Exh. 41 confirned
that Chaman Fakirbhai had brought the accused to the
residence of the father of the deceased and that upon
inquiry by PW8 Jayanti bhai Patel, the accused replied that
mnor N yati was on the platform (otla) near the well at
the Brahmani Mata Tenple. Hence, the father of the

deceased, the aforesaid w tnesses and other village people
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went to the Brahmani Mata Tenple and found out the dead
body of the girl who was bleeding from the vagina. The
def ence has not been able to shake the credibility of any
of the prosecution w tnesses and not even a suggestion is
made in the cross-exam nation of any witnesses to indicate
any reason whatsoever for any of the prosecution wtnesses

to entertain any aninosity agai nst the accused.

11. W also find from the evidence of PW 11 Dr
Har eshbhai Kantilal Patel who had performed the post-nortem
on the deceased that he found blood stains on either side
of the vagina of the deceased and that it was swollen and
red and the nuscles of the vagina were broken and ruptured.
The case of death was shock on account of the vasovagal
attack due to assault injury. The post-nortem note at Exh.
46 contained the followng description of the injury
against colum No. 15 (injuries to the external genital)

and colum No. 17 (external injuries) :-

15. Co Hed blood present around the vagina,
Val va- Red.

Bot h | aki es — brai sed.
On per Speculum Examin — hynen was ruptured

Posteriorly. Full tear of ant.Vag - wall
present Ex. Partial tear of post vaginal Wll
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cotted blood present in vaginal sign of
purgi ng + ut.

17. Abrasion nmarked present on
- 1) rt. Axillanyregion
- 2) rt. Supraclaviadar region
- 3) behind the rt. ear |obe.

12. A perusal of the above evidence |eaves no room for
doubt that the deceased girl aged 1 year and 7 nonths was
sexual ly assaulted and that assault itself resulted into
the death of the mnor girl. Since the deceased girl was
| ast seen together with the accused and it was at the
instance of the accused that the father of the deceased
girl and other village people could recover the body of the
deceased, wthout anything nore, the prosecution can be
said to have proved the involvenent of the accused in the
offence. Finding of senmen stains on the pyjama of the
accused and also on the lehangi of the deceased go to
fortify the aforesaid conclusion. Hence, the contention of
the accused that senmen stains could have been there on the
pyjama of the accused for any other reason cannot be
accepted as such stains cannot be seen in isolation and the
presence of senmen stains on the pyjama of the accused and
al so on the | ehangi of the deceased girl aged 1% years fit

in with the prosecution case that it was the accused and
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the accused alone who had committed the offence of rape.
Once that conclusion is reached, since the very act of
commtting rape on the 1% year old girl resulted in the
death of the victim the accused nust be held liable for

bot h the offences puni shabl e under Sections 376 and 302 | PC

13. Much has been contended on the basis that absence
of nedical examnation of the accused is fatal to the
prosecuti on case. Reliance is placed on the decisions in
Rahim Beg vs. State of UP, AIR 1973 SC 343 and State of
GQujarat vs. Mahmad @ Munno Usmanbhai Chauhan, 1996 (2) G.R
821. The decision in Rahim Beg (Supra) was rendered in the
context of a case where the rape was alleged to have been
commtted by a fully devel oped man on the girl of 10 or 12
years who was virgin and whose hynen was intact and the
Court held that the absence of injuries on the male organ
of accused would point to his innocence. Apart from the
fact that the decision of the Court in that case was based
solely wupon that factor as there were several other
consi derations which appeared to the Court as being
i nconsistent with the guilt of the accused, in that case

the Court specifically noted that no cogent explanation was

offered as to why the tw accused were not soon got
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nmedi cal | y exam ned by the police.

Simlarly, in State of @ujarat vs. Mhmad @ Minno
Usmanbhai Chauhan (Supra), the victimwas a girl aged about
11 years and the accused was about 25 years old and this
Court followed the decision of the Apex Court in Rahim Beg

(Supra).

In the facts of the instant case, however, such an
expl anation was not sought for from the Investigating
Oficer — PW 15 TK Patel (Exh. 58) as to why the accused
was not sent for nedical exam nation. In absence of any
such question having been put to the Investigation Oficer
in his cross-exam nation, the defence cannot be permtted
at this stage to find fault with the prosecution for not

nmedi cal | y exam ning the accused after his arrest.

14. However, in the instant case, once it is held
that the deceased girl aged 1% years was |last seen with the
accused aged 18 years and none other than the accused is
shown in the conpany of the deceased girl aged 1Y% years
from 6.00 PMto 2.00 AM and it is at the instance of the

accused that the dead body of the deceased is recovered at
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2.00 AM and the deceased is found to have been sexually
assaul ted and raped, none else than the accused could have
commtted the brutal sexual assault and rape on the
deceased and, therefore, absence of nedical exam nation of

the accused after his arrest pales into insignificance.

15. As regards the contention that no inquiries were
made at the house of the accused, the contention is
m sconcei ved. It is the case of the prosecution wtnesses
that since mnor girl Nyati, aged 1 year and 7 nonths was
taken by the accused at 6.00 PM and the accused did not
return, the nother of the deceased informed her husband
(father of the deceased) at about 8.00 PM and all the
people in the neighbourhood and in the village went around
searching for the deceased. They searched all over the
village, agricultural fields and wells. Hence, absence of
any specific statenent that the village people searched for
the accused at his residence cannot be fatal to the
prosecuti on case. In fact, the accused hinself was also
not found anywhere and, therefore, nothing would turn upon

t he contention urged on behalf of the appellant.

16. In view of the aforesaid scenario, it is
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immaterial that the prosecution has not pinpointed any
pl ace where the offence had taken place. O course, the
prosecution case appears to be that the offence was
conmtted in the wada of Divaben where buffal oes are kept.
A wapper of Parle-G ducose biscuit and three blank
wr appers of Palak Conpany sweet supari were found. At the
time of drawi ng panchnama, the accused adnitted that he had
consuned the biscuits and the sweet supari which were
contained in those wappers. Those articles were

di scovered on 1.5.2003.

17. It is also contended that the |ehangi of the
deceased was traced after two days and that when the search
of the wada was made, its owner Divaben was not allowed to
remain present. Much has also been stated about the
evidenciary value of the senmen stains on the |ehangi which
was recovered from the wada of D vaben. This Court is of
the view that in light of the preceding discussion and the
i nescapable conclusion that it was the accused and the
accused alone who could have committed the crine on the
deceased aged 1% vyears, the argunent advanced wth
reference to the discovery of lehangi wll not make any

difference to the finding of guilt against the accused.
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18. The contention that the failure on the part of
the village people to find out the deceased till 2.00 AM
makes the accused being traced out at a distance of only
two mnute walk from the house of the deceased, will weaken
the prosecution case cannot be accepted, particularly when
the dead body of the deceased was recovered at 2.00 AM at
the instance of the accused and the accused alone. W are
fully satisfied that the prosecution proved the case
agai nst the accused beyond reasonabl e doubt by establishing

all the links in the chain of circunstances.

19. In view of the above discussion, Crimnal Appeal
No. 2292 of 2004 filed by the accused agai nst the judgnent
and order of conviction deserves to be dismssed. In view
of the brutal sexual assault by the accused on a mnor girl
aged 1 year and 7 nonths, the maximum penalty of Ilife
i nprisonnment for the offence punishable under Section 376

is fully justified.

20. Comng to the Confirmation Case and the death
penal ty proposed by the |earned Sessions Judge, it is first

necessary to refer to the |eading case of Bachan Singh vs.
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State of Punjab, (1980) 2 SCC 684 wherein the Apex Court
laid down the following principles as culled out by the
Apex Court in the case of Machhi Singh vs. State of Punjab,

(1983) 3 SCC 470 : -

(1) The extrene penalty of death need not be
inflicted except in the gravest cases of
extrene cul pability.

(i) Before opting for the death penalty the
circunstances of the 'offender' also require
to be taken into consideration along wth
the circunstances of the 'crine'.

(riti) Life inprisonment is the rule and death
sentence is an exception. Death sentence
nmust be inposed only when life inprisonnment
appears to be an altogether inadequate

puni shment having regard to the relevant
ci rcunst ances of the crine, and provided, and
only provided, the option to inpose sentence
of i mpri sonment for life cannot be
conscientiously exercised having regard to
t he nature and circunstances of the crine and
all the relevant circunstances.

(1v) A balance sheet of aggravating and
mtigating circunstances has to be drawn up
and in doing so the mtigating circunstances
have to be accorded full weightage and a j ust
bal ance has to be struck between the
aggravating and the mtigating circunstances
before the option is exercised.

In rarest of rare cases when the collective conscience
of the community is so shocked, that it wll expect the
hol ders of the judicial power centre to inflict death
penalty irrespective of their personal opinion as
regards desirability or otherwise of retaining death
penalty, death sentence can be awarded. The comrunity
may entertain such sentinent in the followng
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ci rcumst ances.

(1) Wien the nurder is conmtted in an extrenely
brutal, grotesque, diabolical, revolting, or dastardly
manner so as to arouse intense and extrene indignation
of the comunity.

(2) Wen the nurder is committed for a notive which
evinces total depravity and neanness; e.g. nurder by
hired assassin for noney or rewards; or cold-blooded
murder for gains of a person vis-a-vis whom the
murderer is in a domnating position or in a position
of trust, or murder is conmtted in the course for
betrayal of the notherl and.

(3)
(4)

(5) Wen the victimof murder is an innocent child, or
a hel pless wonan or old or infirm person or a person
vis-a-vis whom the nurderer is in a domnating
position, or a public figure generally Iloved and
respected by the comunity.

I f upon taking an overall global view of all the
ci rcunst ances in t he l'i ght of t he af oresai d
propositions and taking into account the answers to the
guestions posed by way of the test for the rarest of
rate case, the circunstances of the case are such that

death sentence is warranted, the Court would proceed to
do so.”

Moreover, in Bachan Singh case, the Apex Court
referred to the circunstances suggested by Dr. Chitale as
aggravating and mtigating circunstances for inposition of
death penalty. Some of them relevant for the purpose of

the Confirmati on Case are as under : -



CC 1/2005  CAV Judgment Page # 27

Aggravating circunstances :

(b) i f the murder involves exceptional depravity; or

M tigating circunstances

(2) The age of the accused. If the accused is young
or old, he shall not be sentenced to death.

(3) The probability that the accused would not conmt
crimnal acts of violence as would constitute a
continuing threat to society.

(4) The probability that the accused can be reforned
and rehabilitated.

The State shall Dby evidence prove that the
accused does not satisfy the conditions (3) and
(4) above.

(5) & (6)

(7) That the condition of the accused showed that he

was nentally defective and that the said defect

I mpai r ed hi s capacity to appreci ate t he
crimnality of his conduct.

21. Applying the aforesaid tests to the facts of the

present case, there can be no doubt that the gravity of the

of fence commtted by the accused aged 18 years on the m nor

girl aged 1 year and 7 nonths was certainly revolting and

obnoxi ous so as to arouse intense and extrene indignation

of the community calling for the death penalty. However ,

the circunstances of the offender also require to be taken

into consideration alongwith the circunstances of the
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crine. The defence had made suggestions in the cross-
exam nation of PW 8 Jayantibhai Patel (Exh. 41) and PW 6
Babubhai Unedbhai Prajapati (Exh. 36) that the accused was
not a nmentally balanced person and he used to roam around
in the village, that he used to get fits of epilepsy and he
used to fall down anywhere (pages 90 and 100). Al t hough
the prosecution wtnesses had denied that suggestion, it
does not appear that the accused is a person with nornal
understanding. Even at the age of 18 years, the accused is
not shown to have gone for regular studies in the school

The accused had indicated his desire to remain present at
the time of argunents before the trial Court and so also
the accused had expressed such desire at the tinme of
hearing before this Court. Accordingly, we had directed
the authorities to keep the accused with police escort
present before the Court at the hearing of the reference
and the appeal. After the hearing commenced, the accused
who was present in the Court throughout the first day and
al so on the second day, thereafter indicated that he had no
desire to remain present at the time of further hearing

On both the aforesaid days, we had tried to ascertain the
| evel of wunderstanding of the accused and although we did

find that the accused was capable of understanding the
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nature of his act and the consequence thereof, and that the
accused was al so aware that he was already convicted by the
trial Court and the proposed sentence was death penalty,
the accused did not appear to realize the seriousness of
the consequences of death penalty. W forned an inpression
that the level of understanding of the accused was nuch
bel ow average. In this set of circunstances, we are of the
view that considering the circunstances peculiar to the
accused who was aged 18 years at the tinme of the incident
and is aged about 20 years at present, this does not appear
to be a case where death penalty should be inposed on the

accused.

22. W may refer to the two recent decisions of the
Apex Court dealing with the question of death penalty where
the accused is convicted of the offences punishable under
Sections 302 and 376(2) IPC by commtting the rape and
murder of a mnor girl. In State of UP vs. Satish, (2005)
3 SCC 114, a mnor girl aged less than six years was raped
and nmurdered and the Court held it to be one of the rarest
of rare cases. The Court held that rape is one of the nost
depraved acts which beconmes abom nable when the victimis a

chil d. The diabolic act reaches the |owest |[|evel of
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humanity when the rape is followed by brutal nurder

23. On the other hand, in Surendra Pal Shivabal akpal
vs. State of CQujarat,2005) 3 SCC 127, in a simlar case

where the appellant aged 36 years had commtted rape and
murder of a mnor girl after abducting her in the mddle of
the night, the Court considered the fact that the
appel l ant was aged 36 years at the tine of the occurrence
and there was no evidence that the appellant had been
involved in any other crimnal case previously and the
appellant was a migrant |abourer from U P. and was |iving
I n inpecunious circunstances and it cannot be said that he

woul d be a nenace to society in future.

24. In Bachan Singh case, the Apex Court has held
that the burden is on the State to show the probability
that the accused would not commt crimnal acts of violence
as would constitute a continuing threat to society and that
there was no probability that the accused can be reforned

and rehabilitated.

In the facts of the instant case, the prosecution

has not |ed any evidence to show that the accused has been
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involved in any other <crimnal case previously. The
accused appears to be a person wth below average

understanding and |living in inpecunious circunstances.

25. In nost of such cases involving offences under
Sections 376 and 302 I PC, the Apex Court has commuted death

penalty to |ife inprisonnent.

25.1 In Mohd. Chaman vs. State (NCT of Delhi), 2001
(2) SCC 26, the accused aged 30 years in the process of
commtting rape on a girl about 1% years old inflicted
injuries on liver and other parts of the body which
resulted into the death of the child. The Apex Court held

that it did not fall within the rarest of rare category.

25.2 In Raju vs. State of Haryana, 2001 (9) SCC 50,
the victim was a 11 year old girl and the conviction was
based on circunstantial evidence. The accused had enticed
the deceased by offering toffee and both were |ast seen
together going out in the evening and the accused had nade
extra-judicial confession that he had commtted rape and
killed the girl. The Court held that the accused had no

intention to cause death of the deceased and the accused
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having no crimnal record nor can be considered to be a
grave danger to the society at large, the Court awarded

only life inprisonnment.

25.3 In Bantu @ Naresh Gri vs. State of MP, 2001 (9)
SCC 615, where the accused was found guilty of having
conmtted rape and nurder of a six year old girl, the Apex

Court commuted the death sentence to life inprisonnent.

25.4 So also in State of Mharashtra vs. Mnsingh,
2005 (3) SCC 131, where the conviction was based on the
circunstantial evidence, the Court comuted the death

sentence to |ife inprisonnent.

26. In view the above discussion, we are of the view
that this is not one of the rarest of rare cases which
woul d warrant death penalty on the accused who was aged 18
years on the date of incident and presently aged just about
21 years. Since the accused is so young and appears to have
commtted the of fence on account of his below average
| evel of wunderstanding, the reformative theory nmay vyield

results.
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27. In view of the above discussion, the death penalty
proposed by the trial Court on accused Thakore Balvantji
Somaji for the offence punishable under Section 302 IPC is

not confirmed and the appellant-accused is sentenced to the

sentence of rigorous inprisonment for life for the said
of f ence.

ORDER
28. In the result, Crimnal Appeal No. 2292 of 2004

in so far as the sane challenges the conviction of the
appel l ant for the offences puni shable under Section 376 and
302 IPC is hereby dism ssed. The sentence of rigorous
i nprisonment for life for the offence punishable under
Section 376 IPC is confirnmed. However, in Confirmation Case
No. 1 of 2005, we decline to confirm the death penalty
proposed by the |earned Sessions Judge and sentence the
appel lant — accused to suffer rigorous inprisonnent for

life for the of fence punishabl e under Section 302 | PC.

Both the sentences of rigorous inprisonnent for life

shall run concurrently.
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The Confirmation Case and the Crimnal Appeal

accordingly stand di sposed of.

[MS. SHAH, J.]

[ BANKIM N. MEHTA, J.]

sundar/ -



