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C A V. JUDGEMENT
1. The present petitionis filed under Article 226
of the Constitution of India as well as u/s 482 of the
Code of Crimnal Procedure, 1973 in connection wth the
conplaint bearing Crimnal Case No. 271/CWof 2004 in
the Court of Chief Metropolitan Mgistrate, Minbai.

2. Heard the | earned advocate for the petitioners,
| earned advocate for the respondents No.1 to 4 and
| earned AG P. for the respondent No. 5.

3.1t is also subnmitted by the | earned advocate for
t he petitioner that

i The said goods were received at CFS,
Adal aj , Ahnnedabad;

ii. The clearance of the goods al so occurred
in the State of Qujarat;

iii. Subsequently, the show cause notices were
also issued by the Conmi ssi oner of
Cust onms at Ahnmedabad/ Kandl a;

iv. The adj udi cati on of the show cause
notices also took place in State of
Gujarat by the Commi ssioner of Custons,
Ahmedabad;

v. The order-in-original was also passed in
the State of CQujarat;

vi. The petitioner in the present case
resides within the State of Cujarat.

vii. The show cause notices and the orders are
served to the petitioners in the State of
Cuj arat, and

viii. The sanction for initiating prosecution
has also been given by the authority in
the State of Gujarat and the inpugned



sunmons is/lare al so served on the
petitioners in Ahnmedabad.

4. Learned advocate for the petitioner submitted

that on the basis of the aforesaid facts, this Court has
got jurisdiction to entertain the present wit petition
for quashing of the conplaint filed at Munbai in view of
t he decision of the Hon'ble Apex Court in the case of
Navi nchandra N. Majithia Vs. State of Maharashtra and
others, reported in (2000) 7 SCC 640, rel evant paragraphs
t hereof read as under

"para 22 - So far as the question of territoria
jurisdiction with reference to a crimnal offence
is concerned the main factor to be considered is
the place where t he al | eged of f ence was
comitted. "

"para 27 - Tested in the light of the principles

laid down in the cases noted above the judgnent
of t he Hi gh Court under chal | enge is
unsust ai nabl e. The Hi gh Court failed to consider
all the relevant facts necessary to arrive at a
pr oper deci si on on t he guestion of
mai ntai nability of the wit petition, on the
ground of lack of territorial jurisdiction. The
Court based its deci si on on t he sol e
consideration that the conplainant had filed the
conplaint at Shilong in the State of Meghal aya
and the petitioner had prayed for quashing the
said conplaint. The H gh Court did not also
consider the alternative prayer nade in the wit
petition that a wit of mandamus be issued to the
State of Meghal aya to transfer the investigation
to Munmbai Police. The Hi gh Court al so did not
take note of the avernments in the wit petition
that filing of the conplaint at Shilong was a
mal a fide nove on the part of the conplainant to
harass and pressurise the petitioners to reverse
the transaction for transfer of shares. The
relief sought inthe wit petition nay be one of
the relevant criteria for consideration of the
guestion but cannot be the sole consideration in
the matter. On the avernents made in the wit
petition gist of which has been noted earlier it
cannot be said that no part of the cause of
action for filing the wit petition arose within
the territorial jurisdiction of the Bonmbay High
Court."

"Para 43 - W nake it clear that the nere fact



that FIR was registered in a particular State is
not the sole criterion to decide that no cause of
action has arisen even partly within t he
territorial limts of jurisdiction of another
State. Nor are we to be understood that any
person can create a fake cause of action or even
concoct one by sinmply jutting into t he
territorial limts of another State or by nmaking
a sojourn or even a permanent residence therein

The place of residence of the person nmoving a
High Court is not the criterion to deternmne the
contours of t he cause of action in that
particular wit petition. The H gh Court before
which the wit petitionis filed nmust ascertain
whet her any part of the cause of action has

arisen wthin the territorial Ilinmts of its
jurisdiction. It depends upon the facts in each
case."

5. Thus. it is subnitted by the |earned advocate for

the petitioners that part of cause of action has arisen
within the territorial jurisdiction of this Court and
therefore under Article 226 (2) of the Constitution of
India, this Court has jurisdiction to try and entertain
this petition.

6. Learned advocate for the petitioner subnitted

that the goods were inported at Ahmedabad and as per the
Conmi ssi oner of Custons, Ahnmedabad the allegation is that
the present petitioner had facilitated for sale of the
i mported goods in donestic nmarket, instead of being used
in manufacturing export product violating the conditions
of Notification No. 204/92 dated 19-5-1992, the Custons
Act, 1962 and Export - Inport Policy, 1992-97 and
therefore show cause notice was i ssued by t he
Conmi ssioner of Custons, Ahnedabad and the sane was
adj udi cated at Ahnedabad and the order-in-original was
al so passed at Ahmedabad and subsequently the order was
chal | enged before the Custonms, Excise and Service Tax
Appellate Tribunal, Minbai (hereinafter referred to as
"CESTAT"), as penalty was inposed by the Conm ssioner of
Cust onms, Ahnedabad. He has al so submitted that no ot her
al | egati ons were nade agai nst the present petitioner, so
far as evasion of duty is concerned. Only the penalty
was i nposed by the Conmi ssioner of Custons, Ahmedabad and
agai nst the said order, an appeal was preferred before
t he CESTAT, Munbai. Upon adjudication of the said
appeal, the order of the Comm ssioner of Cust ons,
Ahrmedabad was quashed and set aside by giving detailed
reason and rel evant paragraphs No. 13, 14 and 15, 17 of
t he order passed by the CESTAT, Munbai are as follow



"Para 13 - Therefore up to the stage of inport

and clearance of the goods, nothing has been
est abl i shed agai nst the appellants before us. In
fact the Conmi ssioner hinself says the goods were
cleared by duty free by the four firms (of
Mansukhl al Desai) for wuse and nmanufacture of
export products, and firms in spite of doing so
these firns sold the goods in the open narket.

"Para - 14 : The Conmi ssioner goes on to find

Gaut am Adani and Conpany role to penalty in view
of the agreenent that the inporting conpany. We
have al r eady deal t with this aspect. The
Conmi ssioner finds that no liability to Gautam
Adani to penalty with regard to the sale of the
goods. Penalty therefore could not be inposed on
Gaut am Adani or its conpany.

"Para - 15 It is also difficult to concl ude

that by his act of introducing of Dhiren Shah to
Desai, he was dealing with the goods in any of
t he manner specified in clause (b) of Section of
t he Act. Two deci sions of the Tribunal cited by
hi s advocate, are in his favour. On bal ance,
therefore, we do not find any case for inposition
of penalty on him

Para - 17 : The appeals are accordingly all owed
and the inpugned order inmposing penalties on the
appel | ant si de asi de.

7.1t is also contended by the | earned advocate for

the petitioner that the said order of the Comm ssioner of
Cust oms, Ahmedabad, has becone a basis for filing the
conpl ai nt before the Chief Metropolitan Magistrate
Munbai bearing No. 271/ CW of 2004. The said conplaint
does not refer the order dated 30-6-2003 passed by
CESTAT, Munbai. The conplaint is filed on 20-10-2004.
The basis upon which the conplaint is filed, has already
been quashed and set aside by the CESTAT, Minbai rmuch
earlier in point of tine i.e. approxinately 18 nonths
bef ore.

8.1t is also subnmitted by the | earned advocate for

the petitioner that the order passed by the CESTAT,
Munbai, has attained the finality as per Section 129-B(4)
of the Custons Act, 1962 and the order passed by the
CESTAT, Munbai has not been chal | enged before any hi gher
forum There is no change, in fact, between t he



order-in-original passed by the Comm ssioner of Custons.

Ahmedabad and the nain avernents al | eged in t he
conpl ai nt. VWhat ever was the basis for passing the
order-in-original is also the basis for filing the

conplaint and therefore what is already quashed and set
asi de can never be a basis for filing the conplaint that
too after approximately 18 nonths fromthe order passed
by the CESTAT, Minbai

9.1t is further submitted by the I|earned advocate

for the petitioners that the whole crimnal case is based
upon the Order-In-Oiginal passed by the Conm ssioner of
Custons (Qujarat), Ahmedabad agai nst t he pr esent
petitioners as reference to in paragraph No.5.15 of the
Order-in-Original passed by the Comm ssioner of Custons
(Cuj arat), Ahnedabad on 28-3-2002, which reads as under

"50 (A ..,
(i) to (v) .....
(B) (i) to (ii)

(iii) Having said that, however, | also find that
it was Ms. Adani Exports that had rendered the
services of Letter of Credit facility to Ms.

GSIC for inport of plastic raw material. |n nost
of the <cases, Shri Rajesh Desai had purchased
goods fromMs GSIC. It is also significant to

note here the terns of contract between Ms.
GSIC and Ms. Adani Associ ates. As per their
agreement, it is the second party i.e. Ms.
Adani Associates which is responsible for (i)
cl earance of consignnent at Custons, producing
papers as required by Custons Authorities (ii)

mar keting of inported goods (iii) all liabilities
what soever ari sing out of t he i mport
transactions. This clearly est abl i shes t he
i nvol venent of Ms. Adani Exports and Ms.

Adani Associates in the inmport and post inport
cl earance of goods in violation of the conditions
of EXIM Policy and Exenption Notifications. The
facts as stated above render Shri Gautam Adan
and M s. Adani Exports liable for penal action
under Section 112 of the Custons Act, 1962.

(iv) ... Shri Saurin Shah has replied, that M.
Desai has informed him only for the plastic
material and not any such nmaterial which was
covered under advance |icence schene. Thi s
denial is not acceptable, as all process of
i nportation, clearance and sale of the sane in
donestic market was nmade by making necessary



arrangenents by Shri Saurin Shah. Such acts of
helping in illegal sale of duty free goods in
open market ha rendered Shri Saurin Shah |iable
for penal action under Section 112 of the Customns
Act, 1962."

10. It is submtted by the | earned advocate for the
petitioners that the aforesaid conclusion was arrived at
by the Conm ssioner of Custons (Gujarat), Ahmedabad and
the penalties were inposed. The said order, so far as
the present petitioners are concerned, has been quashed
and set aside by CESTAT.

11. The aforesaid base as held by the Commi ssi oner of
Custons (CQujarat), Ahnedabad has been accepted as base in
the crimnal conplaint. Relevant part of paragraph No.31
of the conplaint reads as under

"The conpl ainant states that from the forgoing
facts, details, submissions made by various
persons involved and the scrutiny of docunents
obtained in the course of the investigation it
appears that

(1) .....

(2) .....

(3) .....

(4) .....

(5 .....

(6) .....

(7) .....

(8) ..... Shri Gautam Adani and Shri Saureen
Shah had a prior know edge of the intention to
violate actual user condition of the exenption
notification wunder which the goods were to be
cleared duty free, thereby they were aiding and
actively abetting the custons duty evasi on which
render themliable to penal action under Section
112 of Customs Act, 1962."

"32. ..., Penalty of Rs.10.00 |akhs was
i nposed each on M's. Adani Exports Ltd. and
Saurin D Shah. Penalty of Rs.5 |akhs was
i nposed on Gautam Adani and Rs.1 |lakh on Dhiren
Shah. "

"36. The accused No. 3 and 4 are liable to be
puni shed for their individual act of om ssion and
conmi ssion and contravention of the provisions of
the Custons Act, 1962, and the rules made
t hereunder, as descri bed above. Accused No. 3 &



4 are responsible for the conduct of business of
Accused No. 2, and as such are Iliable to be
prosecut ed and puni shed for the offences
conmitted by Accused No.2, in view of the factua

position and the provisions of Section 140 of the
Custons Act, 1962 read with Section 132, 135 of
the Custons Act, 1962 as all of themconspired to
defraud the governnent and thereby committed
of fence under Section 132, 135 of the Custons
Act, 1962 read with Section 120-B of the |I.P.C."

12. Learned advocate for the petitioners submitted

that looking to the aforesaid allegations referred to in
the crimnal conmplaint, the said allegations are sane as
that of the Order-in-Oiginal passed by the Comni ssioner
of Customs (Cujarat), Ahnmedabad but the said order has
been quashed and set aside by CESTAT, Munbai and the
penal ti es inmposed upon the present petitioners were also
guashed and set aside by coming to a conclusion that
there was no know edge that the goods were not pernitted
to be sold in the donestic tariff area with the present
petitioners. The licences were, in fact, obtained at the
behest of Mansukhlal C. Desai and his son Rajesh M
Desai as per the EXIM Policy and the |licenses were
utilized in order to clear the goods which were ordered
by the CGujarat State Export Corporation or the Cujarat
State Snall Industrial Devel opnent Corporation. It is
not in dispute that after the goods were purchased on the
high seas and cleared through custons by its group of
conpani es of Mansukhlal C. Desai and Rajesh M Desai
This part of transaction has not been alleged to be
contrary to law. The orders for supply of these goods
were placed on the foreign supplier by Adani Associ ates.
It has been observed by CESTAT that the Conm ssioner has
not inposed penalty on the two corporation of government
of CGujarat on whom notice has been issued. If the
principal has been exonerated it would follow that Adan
Exports and Adani Associates who acted as agent s
arranging finance and placing orders and supply woul d
al so be entitled to be exonerated. Mere introduction of
Raj esh Desai with Dhiren Desai (who is broker) by one of
t he enpl oyees of Adani Associates for sale of the goods

cannot fetch any penalty. In fact, at |ength CESTAT,
Munbai has di scussed the facts of the case, evidence of
the wtnesses, law and judgnment and has cone to the

concl usion that there was no know edge on the part of the
present petitioners that the goods inported were w thout
paynment of duty and were not permitted for sale. It is
submtted by the | earned advocate for the petitioners
that these goods at the relevant tine could be inported
freely and it was on this belief that they responded to



t he broker.

13. In support of his contentions |earned advocate
for the petitioners has relied upon the foll owi ng
j udgnent s

1) 1987 (32) ELT 511
2) 1994 (73) ELT 269
3) 1974 (74) ELT 240
4) 1999 (108) ELT 16 (SC)
5) 1999 (113) ELT 37
6) 2002 (139) ELT 498
7) 2003 (152) ELT 54
8) 2003 (21) ILD 757
9) 2004 (169) ELT 145
10) 2004 (170) ELT 402
11) 2004 (178) ELT 114
12) (2004) 2 SCC 271

14. In view of the aforesaid aspects of the nmatter,

it is submtted by the |earned advocate for the
petitioners that basis of the crimnal case has already
been quashed and set aside by CESTAT, Minbai while
adj udi cating the order of the Comm ssioner of Custons
(Quj arat), Ahmedabad and in view of the aforesaid
judgrments the crimnal case qua the present petitioners
may ki ndly be quashed and set asi de.

15. Learned Central Govt. Standing Counsel for the
respondent No.1 to 4 mainly submitted that the present
petitioners had sufficient know edge of the fact that the
goods inported were required to be utilized in
manufacturing product which is to be exported so as to
fulfil the obligations under Section 204 of 1992 dated
19-5-1992 and the Customs Act, 1962 to be read with
Export and lnmport Policy, 1992-95. Even show cause
noti ce was i ssued and adjudi cated upon. The Conmi ssi oner
of Custons (Cujarat), Ahnedabad has inposed penalty upon
the petitioners and nerely because CESTAT, Muinbai has
guashed and set asi de penal ty, it cannot be
mat henatically stated that the crimnal pr oceedi ngs
cannot be initiated against the present petitioners for
the very sane facts. Former one is civil proceeding and
ater one is crimnal proceeding. On civil side CESTAT,
Munbai may have arrived at the conclusion that the order
passed by the Comm ssioner of Custom (Cujarat), Ahnedabad
i mposing penalty wupon the petitioners was bad in |aw
But that fact alone is not sufficient for quashing and
setting asi de t he crimnal conplaint against the
petitioners. Standard of proof in both the proceedings
i.e. crimnal and civil, are altogether different.



16. Having heard the |learned advocates for t he

parties and | ooking to the facts and circunstances of the
case, show cause notice was issued and in the present
case the order passed by the Conm ssioner of Custons
(Quj arat), Ahmedabad whi ch is known as
"Order-In-Oiginal" as well as the order passed by
CESTAT, Munmbai in statutory appeal u/s 129-A of the
Custons Act, 1962 and keeping in mnd the aforesaid

judgrments, it is clear fromthe record of the case that
very basis of filing of the crimnal conplaint, is the
facts st at ed in show cause notice and t he

Order-in-Original passed by the Comm ssioner of Custons
(Quj arat), Ahmedabad ( Most of the paragraphs of
Oder-in-Original and the conmplaint are t he sane,
line-by-line and word-by-word). No new allegation is
raised in crinmnal conplaint. "Know edge on the part of
the petitioners that the goods inported were having
export objection. And inspite of this know edge, they
facilitated disposal of the said goods, in donestic
tariff area is violative of Section 111 (o) of the
Customs Act, 1962 and therefore, penalty was inposed by
t he Conmi ssioner of Custons (Qujarat), Ahnedabad u/s 112
of the Custons Act, 1962." This Fact is the basis for the
crimnal offence u/ss 132 and 135 of the Custons Act,
1962 but the very basis of issuance of the show
cause-noti ce, very basi s of passi ng of t he
Order-In-Original passed by the Comm ssioner of Custons
(Qujarat) Ahnedabad has been up set by the Appellate
Authority i.e. CESTAT, Munbai while adjudicating appea

u/'s 129-A of the Customs Act, 1962. The concl usi on
arrived at by the Conm ssioner of Custons (Cujarat),
Ahrmedabad and thereby penalty inposed upon the present
petitioners u/s 112 of the Customs Act, 1962 has been
guashed and set aside by CESTAT, Munbai. Thus, the pena

action under Section 112 of the Custonms Act, 1962 has been

adj udi cated by the CESTAT, Munbai. It is not in dispute
that the order passed by the CESTAT, Munbai has not been
chal | enged by the respondent authority i.e. Union of
I ndi a and t he or der has been passed on

28-2-2003/ 27-6- 2003. The order passed by the CESTAT,
Munbai has attained its finality as per provisions of
Section 129-B (4) of the Custons Act, 1962. Crimna
conpl ai nt has been filed on 28-10-2004 i.e. after nuch
time after the order passed by the Appellate Authority
nanel y CESTAT, Munbai. The offences all eged against the
present petitioners are punishable u/s 132, 135 and 140
of the Custons Act, 1962 to be read with Section 120-B of
the |.P. Code. Thus, the whole basis of the crimna
conplaint is the know edge on the part of the petitioners
as to nature of the goods which were having export



obligation and therefore penalty u/s 112 of the Custons
Act, 1962 was i nposed. Very sanme section 112 of the
Custons Act, 1962 is the basis for crimnal conplaint as
held by the Hon'ble Suprene Court in the decision of the
Supreme Court in the case of K C Bui |l der and Anot her
Vs. Assi stant Conmi ssioner of Inconme Tax, reported in
(2004) 2 SCC 731, wherein it has been held by the Suprene
Court that the Income-tax Appellate Tribunal's order not
chal | enged becane final. In such circunstances, it was
hel d that no offence survived under the Income-tax Act,
1961 and hence the prosecution of the Assessee coul d not
be mmi ntai nable. Relevant paragraphs of the decision
sai d decision are paragraphs No. 23, 26, 28 and 29,
whi ch read as under

"Para 23 The above judgnent squarely applies
to the facts and circunstances of the case on
hand. In this case also, simlarly, the

application was noved by the assessee before the
Magi strate to drop the crinminal proceedi ngs which
were dismissed by the WMgistrate and the High
Court also on a petition filed under Sections 397
and 401 of the Code of Criminal Procedure, 1973
to revise the order of the Additional Chief
Metropolitan Magistrate has also dismssed the
same and refused to refer to the order passed by
the conpetent Tribunal. As held by this Court,
the High Court is not justified in dismssing the
crimnal revision vide its judgment ignoring the
settled law as laid down by this Court that the
finding of the Appellate Tribunal was concl usive
and the prosecution cannot be sustained since the
penalty after having been cancelled by t he
conplainant following the Appellate Tribunal's
order, no offence survives under the Incone Tax
Act and t hus guashi ng of prosecution is
automatic." (Enmphasis supplied)

"para 26 : In viewview, once the finding of
conceal nent and subsequent |levy of penalties
under Section 27 (1) (c¢) of the Act has been
struck down by the Tribunal, the assessing
officer has no other alternative except to
correct his order under Section 154 of the Act as
per the directions of the Tribunal. As already
noticed, the subject matter of the conplaint
bef ore this Court is concealnment of incone
arrived at on the basis of the finding of the
assessing officer. |If the Tribunal has set aside
the order of conceal ment and penalties, there is
no concealnment in the eye of the Ilaw and,



therefore, the prosecution cannot be proceeded
with by the conplainant and further proceedings
will be illegal and wthout jurisdiction. The
Assi stant Conmi ssioner of | ncome- Tax cannot
proceed with the prosecution even after the order
of conceal nent has been set aside by the
Tribunal. Wen the Tribunal has set aside the
| evy of penalty, the crimnal proceedi ngs agai nst
t he appel | ant s cannot survive for further
consideration. In our view, the Hgh Court has
taken the view that the charges have been franed
and the matter is in the stage of further
cross-exam nation and, therefore, the prosecution

may proceed wth the trial. |In our opinion, the
vi ew taken by the | earned Magi strate and the High
Court is fallacious. In our view, if the trial

is allowed to proceed further after the order of
the Tribunal and the consequent cancellation of
penalty, it wll be an idle and enpty formality
to require the appellants to have the order of
the Tribunal exhibited as a defence docunent
i nasmuch as the passing of t he or der as
af orenenti oned is unsust ai nabl e and
unquesti onabl e.” (Enmphasis supplied)

"para 29 : In a very recent judgnent in the case
of Hira Lal Hari Lal Bhagwati V. CBI, in which
one of us (DR AR Lakhmanan, J.) was a nenber,
this Court while considering the scope of the
imunity granted under the Kar Vivad Schene
whet her crimnal proceedings could be initiated
in respect of declaration filed under the Schene
and accepted by the Excise Departnent can proceed
further with t he prosecution and crimnmna
conspiracy and cheating against the appellants

therein - allowing the appeals, held that since
the alleged crimnal liability stood conpounded
on settlement wth respect of the civil issues,

the FIR was erroneous and unwarranted and,
therefore, the continuation of the proceedings
woul d tantanount to double jeopardy. This Court
further held that as the Collector of Custons had
exonerated the appellants there was no warrant
for any fresh investigation and prosecution on a
matter which stood settled. Further, since no
prima facie case of cheating and crimna

conspiracy was nmde out the process issued is
liable to be quashed. It is to be noticed that
as per the Kar Vivad Sanmadhan Schene, 1998
whoever is granted the benefit under the said
Schene is granted inmunity from prosecution from



any offence under the Custons Act, 1962 incl uding
the offence of evasion of duty. In t he
circunstances, the complaint filed against the
appel l ants is unsustainable. This Court further

held that wunder the penal law, there is no
concept of vicarious liability wunless the said
statute covers the same wthin its anmbit. In

that case, the appellants have been whol |y
di scharged under the Custons Act, 1962 and GCS
granted immnity from prosecution." (Enmphasis
suppl i ed)

17. Simlarly, the Hon' ble Supreme Court has decided

in the decision in the case of GL. Dy dwania Vs. |ncone
Tax O ficer, reported in 1999 (108) ELT 16 (SC) that the
very basis of the crimnal prosecution was deci ded by the
Tri bunal and therefore the petitioners in that case had
preferred petition for quashing crimnal prosecution u/s
482 of the Code of Crininal Procedure, relevant portion
of the said judgment reads as under

"Para 2 : After the Appellate Tribunal passed

the order, allowing the appeal in favour of the
appellant, he filed a petition bef ore t he
nmagi strate to drop the crininal proceedings. The
magi strate by his order dated Septenmber 2, 1979
di smissed the said application and held that the
prosecution has got a right to | ead evidence in
support of his conplaint and the court can cone
to the conclusion whether or not any crimna
of fence is made out. The | earned nmagi strate al so
observed that the order of the Tribunal can be
taken only as evidence. Aggrieved by the sane,
the appellant - assessee filed an application
under Section 482, Crimnal Procedure, before the
H gh Court and the Hi gh Court dismssed it in
limne. Hence, the present appeal." (Enphasis
suppl i ed)

"Para 4 : In the instant case, the crux of the

matter is attracted and whether the prosecution
can be sustained in view of the order passed by
the Tribunal . As noted above, the assessing
authority held that the appellant-assessee made a
false statement in respect of income of Young
I ndia and Transport Company and that finding has
been set aside by the Inconme-tax Appellate
Tribunal. |If that is the position then we are
unable to see as to how crimnal proceedi ngs can
be sustained." (Emphasis supplied)



"Para 5 : M. A Raghuvir, |earned Senior

Counsel appearing for the departnent, submtted
that the fact whether the firmis a genuine firm
still remains as a question to be resolved and,
t herefore, the proceedi ngs cannot be quashed at
this stage. W do not agree. The whol e question
is whether the appellant-assessee nade a fal se
statement regarding the income which according to
the assessing authority has escaped assessment.
So far as this issue is concerned, the finding of
the Appellate Tribunal is conclusive. Therefore,
held in Utam Chand's case (1982) 133 I TR 909
(SC), the prosecution cannot be sust ai ned.
Accordingly, the proceedings are quashed and the
appeal is allowed." (Enphasis supplied)

18. Simlar view has been taken by various High
Courts like the case decided in the decision in the case
of S.G Chandr a (Dr.) Vs. Enforcenent Oficer,
DTE, FERA, reported in 2004 (170) ELT 402 (Kar), relevant
paragraph Nos. 8, 9 and 10 thereof read as under

"Para 8 : From the material on record, it is

seen that, according to the accused, he had
preferred an appeal against the order of the
Special Director, Enforcement Directorate, New
Del hi before the Appellate Tribunal for Foreign
Exchange and on 8-5-2003 an order has been passed
by the Appellate Tribunal allow ng the appeal and
the order has been set aside. Fromthe material
on record, it 1is seen that the order of the
Special Director on 30-3-1994 had been the basis
for the complaint to file the conplaint as seen
fromPara 15 of the Conpl aint. Patently, the
said order has been set aside, subsequently, by
the Appellate Tribunal for Foreign Exchange, a
Speci al Tribunal constituted under the statute."

"Para 9 : It is seen fromthe decision of Bombay
High Court rendered in the case of Kiran Shail en
Jhaveri V. State of Maharashtra & Ors., reported
in 2003 (85) ECC 600, wherein it 1is held that
when the proceedi ngs under Sections 18(2) and 18
of the FERA Act could be concluded, no conpl aint
had been nmintained against the accused and as
such the proceedi ngs had been quashed. It is
also pertinent to nention the other decision of
the Del hi Hi gh Court rendered in the case of Neon
Fab V. Enforcenent Directorate, reported in 2002
(83) ECC 296 (Del.) wherein it is held that once
the Appellate Authority had stayed the order



under FERA Act no conplaint could have been filed
for violation of the said order. In the case on
hand, the order, which had been passed by the
conpl ai nant had been set aside by the conpetent

authority."

"Para 10 : It is also fromanother decision of
Del hi High Court rendered in the case of Ashok
Manuf acturing Conpany Private Limted V. C. K

Moor aj ani reported in 2003 (156) E.L.T. 184
(Del.), wherein it has been held that if assessee
is exonerated in the Departnmental proceedings on
the same set of facts and charges, no crinmna
prosecution can be | aunched.”

19. Simlar view has been taken by the Hi gh Court of
Del hi in the case of R K Goenka Vs. Col I ector of
Customs, reported in 2003 (152) E. L.T. 54 (Del.). In
this the Collector of Customs had issued the notices for
violation of Section 111 of the Custonms Act, 1962 as the
i mporter has m sdecl ar ed goods and t here was
underval uati on. The inporter ought to have valid Iicence
under Cause 3 of Inmports (Control) Order issued under
Section 3 and 4A of the Inports and Exports (Control)
Act, 1947. After adjudication, the order passed by the
Col l ector of Customs, 28-12-1988 agai nst which an appea
was preferred to SEGAT. The petitioner approached the
Supreme Court by way of filing civil appeal and the
matter was remanded to t he Tribunal its fresh
consi der ati on. The matter was reconsidered by t he
Speci al Bench of the Tribunal and the order was passed on
10-5-1993 wherein it has been held as under

"In t he ci r cumst ances, we held that the
departnment has failed to prove underval uation of
the goods in the instant case. W accordingly
order that the value of the goods be accepted as
decl ared by the appellant."

In the nmeantime on 28-4-1988, the Coll ector of
Custons filed a conplaint agai nst the petitioners
under Sections 132 and 135 (1) (a) of the Act."

In the present case also against the present
petitioners crimnal conplaint is filed u/s 132 and 135
of the Custonms Act, 1962. The Hi gh Court of Del hi has
guashed and set aside crimnal proceedings in exercise
of the inherent powers u/s 482 of the Code of Crimna
Procedure especially in para 6 thereof, which reads as
under

"In the case of P.S.Rajya V. State of Bihar 1996



S.C Cases (Cri.) 897, t he appel | ant an
I ncome-Tax O ficer was prosecuted by the CBlI for
bei ng found in possession of the disproportionate
assets. Lat er on t he Centr al Vi gi | ance
Conmi ssi on exoner at ed the appellant in the
departmental proceedings and this was concurred
by the UPSC. The appellant then filed a petition
under Section 482 Cr. P.C. in the H gh Court
for quashing prosecution but the H gh Court
rejected the petition being of the viewthat
issues had to be gone into in t he fina
pr oceedi ngs. The appellant then approached the
Suprenme Court. Apex Court allowed the appeal and
hol d that when on the same allegation appellant
has been exonerated in the departnental inquiry
there was no justification in continuing the
prosecuti on. In the case of Utam Chand V.
Income Tax Oficer, Central Circle, Anritsar
I ncome Tax Reports Vol. 133 page 909 (S.C.), the

i nconme t ax depart ment had | aunched t he
prosecution against the petitioner for filing
fal se return. In the departnmental proceedings
the Tribunal exonerated the petitioner. In the

departmental proceedi ngs the Tribunal exonerated
the petitioner. Suprene Court held that after
t he petitioner has been exonerated by the
departnment's Appellate Authority, he could not be
prosecuted in a crimnal Court on the same facts.
Li kewise, in the case of GL. Di dwania V.
Income Tax O ficer 1999 (108) E. L.T. Page 16
(S.C.), the petitioner was prosecuted by the
Income Tax departnent for conceal ment of incone
under the Income Tax Act. But the Tribunal who
is the final fact finding authority under the Act
decided the question in favour of the assessee.
The Suprene Court held that prosecution on the

sanme charges cannot be continued. This High
Court also took the sane view in the case of
Munnal al Khandel wal V. Director of Revenue

Intelligence, Petition (Cri.) 952/99 decided by
DB of this Court on 12-9-2002, Criminal Revision
420/ 1998, deci ded on 31-10-2000, 1987 (32) E.L.T.
511 (Del.) and 2002 (139) E.L.T. 498 (Mud.)."

20. ldentical view has been taken by the Hi gh Court

of Karnataka at Bangalore in the case of D. Minnalal V.
Collector of Central Excise, Belgaum reported in 1999
(113) E.L.T. 37 (Kar.), wherein it has been held by the
High Court of Karnataka that as the last fact finding
authority having held that the gold articles do not
constitute primary gold, the prosecution cannot be



continued and it was also held that it was not proper to
conti nue prosecution

21. Simlar view has been taken by the H gh Court of
Karnataka in the case of Chiramith Precision (India) W
Deputy Commr. of Cus. (P). Mangalore, reported in 2004
(169) E.L.T. 145 (Kar.) wherein it has been held at
par agraphs No. 17, 18 and 19 thereof, as under

"Para 17 : ... The cumulative effect of al

t hese decisions is that whenever there has been a
clean <chit given to the accused by the tribunal

which is the final fact finding authority, the
cri m nal prosecution of t he accused is
i mpernmissible. In the case on hand also, the
tribunal as a final fact finding authority did
cone to a conclusion as stated and exonerated
from paynent of duty and penalty and al so set

aside the order of confiscations." (Enphasis
suppl i ed)
"Para 18 : In view of the facts and circunstances

of the case, in the opinion of this court, the
ratio down in the said decision would cone to the
assi stance of the petitioner.

"Para 19 At this stage, it is also necessary
to nention another decision of the Apex Court,
reported in AIR 1992 SC 1815, wherein it has been
held that the "

"Judi cial process should not be an instrument of
oppression or needl ess harassnent. The Court
shoul d be circunmspect and judicious in exercising
di scretion and should take all the relevant facts
and ci rcumst ances into consideration before
i ssuing process lest it would be an instrunment in
the hands of private conplaint as vendetta to
harass the persons needl essly. Therefore, in
case of default in repayment of bank |oan, when
the debt becanme tine-barred and the bank has
adjusted the debt fromthe FDRs in its possession
whi ch were deposited by the guarantor by way of
security, after the maturity, and a conpl ai nt was
laid by the guarantor inpleading the Chairnan,
Managi ng Director of the Bank and a host of
officials on the charges under Sections 109, 114
and 409 of Indian Penal Code, it wuld be the
responsibility and duty of the Magistrate to find
whet her t he concerned accused were legally
responsi ble for the offences charged for, before



i ssuing the process. Thus the conplaint on the
basi s of which the process was issued was filed
as vendetta to harass the persons needl essly, the
conpl ai nt was quashed. "

"Para 20 : It is settled principle of law that

this court has been enpowered to exercise the
i nherent powers, if the petitioner is able to
nmake out any one of the grounds as enshrined in
the statute that having regard to the facts and
circunst ances of the case, in the opinion of this
Court and the said law, the continuance of
crimnal proceedings against the accused would
amount to abuse of process of law and it woul d be
in the ends of justice, if this Court were to
exerci se inherent powers and allow the petition

as prayed. "

22. Learned Central Govt. St andi ng Counsel for the
respondents No.1 to 4 has taken plea that this Court has
no power, jurisdiction and authority for quashing and
setting aside the crimnal conplaint filed before the
Metropol i tan Magi strate, Muinbai. For this plea of the
respondents, the provision of Article 226 (2) of the
Constitution of India, is a direct answer. It reads as
under

"226 (2) : The power conferred by clause (1) to

issue directions, orders or wits to any
Covernment, authority or person may also be
exerci sed by any Hi gh Court exer ci si ng
jurisdiction in relation to the territories
wi thin which the cause of action, wholly or in
part, arises for the -exercise of such power,
notw t hstandi ng that the seat of such Governnent
or authority or the residence of such person is
not within those territories."

23. Thus, if the cause of action wholly or in part

arises wthin the territorial jurisdiction of this Court
as per Article 226 (2) of the Constitution of India, this
Court has power, jurisdiction and authority to decide the
issue in question. In the present case, the goods in
guestion were received at C F.S., Adal aj, Ahnedabad and
cl earance of the goods has also taken place wthin the
State of Gujarat. Show cause notices were al so i ssued by
t he Conmi ssioner of Custons (Gujarat), Ahnmedabad. The
Order-in-Original has al so been passed within the State
of GQujarat. Sanction for initiating prosecution has also
been given by the authority situated in the State of
CGujarat namely the Comm ssioner of Custons (Qujarat),



Ahrmedabad and as per the judgnent delivered by the
Hon' bl e Suprene Court in the case of Navinchandra N
Majithia V. State of Maharashtra, reported in (2000) 7
SCC 640 and at paragraphs 22, 27 and 43 thereof the
Supreme Court has narrated that if the cause of action

has arisen partly wthin the territorial Iimts of
particular H gh Court, such Hi gh Court has jurisdiction
to deal with the dispute. In viewof the facts that as

the goods were and received at C. F.S., Adalaj, Ahnedabad
an the goods were also cleared within the State of
Gujarat, the part of cause of action is said to have
arisen within the State of Gujarat and therefore in view
of the judicial pronouncenents and in view of provisions
of Article 226 (2) of the Constitution of India, I am of
the opinion that this Court has jurisdiction to deal with
the dispute in question.

24. Looking to the the show cause notice issued by

the Conmi ssioner of Customs (Gujarat), Ahnedabad and the
Order-in-Original passed by the Comm ssioner of Custons
(Qujarat), Ahnedabad, they are the gist of the crimna
conpl ai nt . As per the show cause notice and t he
Order-in-Original, there was know edge on the part of the
petitioners that the goods inmported were bearing the
burden of export obligations. Having this know edge,
petitioners being facilitated, the sale of goods wthin
the donestic tariff area is violative of Section 111 (0)
of the Custons Act, 1962 and therefor penalty was inposed
by the Conm ssioner of Custonms (Gujarat), Ahnedabad u/s
112 of the Custonms Act, 1962 and t herefore t he
petitioners have conmitted offences u/ss 132 and 135 of
the Custons Act, 1962. |If we read closely Section 132
and 135 of the Customs Act, 1962, both are having the
cl auses pertaining to the know edge or reason to believe
on the part of the offender. It is also narrated in the
af oresai d judgnments of the Hon' ble Supreme Court as well
as various High Courts, that the CESTAT who is final fact
finding authority u/s 129-B (4) of the Custonms Act, 1962.
It was held that there was no know edge on the part of
the petitioners that the goods inmported were having
export obligation and therefore the petitioners have not
conmitted the breach of Section 112 of the Custons Act,
1962 and therefore the order u/s 112 of the Custons Act
i mposi ng penalty for illegal inmport of the goods u/s 111
(o) of the Custons Act, 1962 was quashed and set asi de.
Meani ng thereby that the order of the Comm ssioner of
Custons (Gujarat), Ahnedabad, inposing penalty upon the
petitioners for illegal inmport of the goods as per
Section 111 (o) of +the Custons Act has al ready been
turned down by the CESTAT, Munbai vide its order dated
30- 6- 2003. The order passed by the CESTAT has al ready



attained its finality as per Section 129(B) (4) of the
Customs Act, 1962. No appeal or wit has been preferred
by the departnent against the order of CESTAT. Thus, the
order passed by the CESTAT, Munbai has been accepted by
t he department. The very sane know edge whi ch has been
referred in the show cause notice as well as in the
O der-in-Original passed by the Conmi ssioner of Custons
(Cuj arat), Ahnedabad has once again became a basis for
filing the crimnal conplaint in view of Sections 132 and
135 of the Customs Act, 1962. Both sections 132 and 135
of the Custons Act, 1962 presupposes the know edge on the
part of the present petitioners or reasonable belief that
t he goods inported were having export obligation. Thus,
the basis of the crimnal conplaint has already been
guashed and set aside as per CESTAT, Munbai and therefore
inview of the aforesaid judicial pronouncenments in
exercise of inherent powers u/s 482 of the Code of
Crimnal Procedure, 1973, | hereby quash the Crimna
Case No.271/C/Was well as process/summons issued by the
Chief Metropolitan Magistrate, Mnbai so far as they
relate to the present petitioners. The conti nuation
thereof in the face of the order of CESTAT, Minbai "which
has attained its finality" u/s 129 (B) of the Custons
Act, 1962 and the departnent has accepted the aforesaid
order passed by the CESTAT, Munbai and as no appeal has
been preferred against the said order, will tantanount to
abuse of process of the Court.

25. Special Criminal Application No. 1371 of 2004

Simlar are contentions and averments in this
petition and therefore Crinminal Case No.272/C Wfiled by
t he Chi ef Metropolitan Magistrate, Minbai and the
sumons/ process issued by the said Court in so far as
they relate to the present petitioners are hereby quashed
and set asi de.

6. Special Crininal Application No. 1367 of 2004

Paragraphs No.16 of the order passed by the
CESTAT, Munbai reads as under

"Para 16 : \Wile the Commi ssioner enphasises the
fact thtat Dhiren Shah did not insist on valid
docunent for the goods which he sold and on cash
ternms and he was acting on instruction of Gautam
Adani and Sauren Shah. Dhiren Shah was a broker
i n goods. No doubt he did not insist on illega
docunent. But by that itself cannot lead to the
conclusion that he was aware of the illega



nature and contrary to custons |aw. Nor is it
correct to say that he was acting on instruction
of Gautam Adani and Sauren Shah. As we have
not ed, Sauren Shah merely introduced Raj esh Desa

to him and no further role is attributed to him
in the order. Dhiren Shah in his statenment on
18-11-97 says that he was asked by Gautam Adan

to contact Sauren Shah and take instructions and
in his further statenment thereafter the sale of
t he goods he would send the proceeds either to
Raj esh Desai and sonetinmes to Adani Exports. He
al so said that he sold material other than that
i nported by Chaganlal & Co. also. There is not
a wrd in his statenent as to his possessing
know edge that the goods were not pernmitted to be

sol d. The nmere fact of the goods having been
sol d does not justify the conclusion that he was
awar e.

"Para 17 : The appeals are accordingly all owed

and the inpugned order inmposing penalties on the
appel l ants set aside."

27. In view of the facts and circunstances of case

and judicial pronouncenents of the various Hi gh Courts as
stated herei nabove, for the present petitioners also the
crimnal conplaint is having the sane basis, as that of
t he show cause notice issued by the Conm ssioner of
Custons (Gujarat), Ahnedabad and the Order-in-Original
passed by the Conmi ssi oner of Cust ons Guj arat),
Ahnmedabad, the know edge on the part of the petitioners
that the goods were not permtted to be sold in the
donestic tariff areas as they were having expert
obl i gati on. The said show cause notice and t he
Order-in-Original were chall enged upon CESTAT, Munbai and
the CESTAT, Munbai has observed as stated herei nabove.
The said order has been accepted by the departnment and no
appeal or wit petition has been preferred by the
departnment agai nst the said order of CESTAT, Munbai. U's
129-B (4) of the Custons Act, 1962. The order passed by
t he CESTAT, Munbai has attained its finality and after
several months i.e. nore than 14 nmonths very sane
know edge has once again becane a basis of the crinmna
conpl ai nt . As observed and stated hereinabove, in the
main Special Civil Application along wth judicial
pronouncenents of the various High Courts and the Suprene
Court the crimnal conplaint and sumons/process i ssued
by the Chief Metropolitan Magistrate, Mnbai, against the
present petitioners deserves to be quashed and set asi de.

28. Looking to the facts and circunstances of the



case, order passed by the Conmm ssioner of Custons
(Quj arat), Ahnedabad and the order passed by the CESTAT,
Munbai as well as in view of the judicial pronouncenents
of the various Hi gh Courts and the Supreme Court, (i) In
Special Criminal Application No. 1370 of 2004, Crimna
Case being Case No.271/CwW of 2004 filed by the Chief
Metropol i tan Magi strate, Munbai and the sunmons/process
dated 28-10-2004 issued by the said Court, so far as as
the present petitioners are concerned, (ii) |In Special
Crimnal Application No. 1371 of 2004, Crimnal Case
being Case No.272/CW of 2004 filed by t he Chi ef
Metropolitan Magistrate, Minbai and the sunmons/ process
dated 27-10-2004 issued by the said Court so far as the
present petitioners are concerned, (iii) In Special
Crimnal Application No. 1372 of 2004, Crininal Case
bei ng Case No. 270/ CW of 2004 filed by the Chief
Metropol i tan Magi strate, Munbai and the sunmons/process
dated 26-10-2004 issued by the said Court so far as the
present petitioners are concerned, (iv) In Speci al
Crimnal Application No. 1367 of 2004, Crimnal Case
being Case No.270/CW of 2004 filed by t he Chi ef
Metropolitan Magistrate, Miunbai and the sunmons/ process
dat ed 26-10-2004 issued by the said Court so far as the
pr esent petitioners are concerned, (v) In Special
Crimnal Application No. 1368 of 2004, Crininal Case
bei ng Case No. 271/ CW of 2004 filed by the Chief
Metropol i tan Magi strate, Munbai and the sunmons/process
dated 28-10-2004 issued by the said Court so far as the
present petitioners are concerned and (vi) In Special
Crimnal Application No. 1369 of 2004, Crimnal Case
being Case No.272/CW of 2004 filed by t he Chi ef
Metropolitan Magistrate, Miunbai and the sunmons/ process
dated 27-10-2004 issued by the said Court so far as the
present petitioners are concerned, are hereby quashed and
set aside. In aforesaid all petitions, Rule is made
absolute to the aforesaid extent.

(D.N.  Patel, J.)

_/\/ Satwar a/



