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The petitioner, nanely, Essar Steel Limted has

filed this petition under Section 78 and 100 to 103 of
the Conpanies Act, 1956 before this Court seeki ng
foll ow ng prayers :-

(a) That the reduction of the share capital of the
Petitioner by cancellation of part of equity
share capital being 20,47,33,113 (Twenty Crore
Forty Seven Lacs Thirty Three Thousand e
Hundred and Thirteen) equity shares of the face
val ue of Rs.10/- and fresh issuance of preference
shares in lieu thereof as resolved by the speci al
resolution of the Petitioner at its 27th Annua
CGener al Meet i ng held on July 19, 2003 be
confirmed and passed by this Hon' bl e Court;

(b) That the proposed Mnutes as set out in Para 14
her ei nabove, be approved;

(c) That the procedure Ilaid down under Section 102
(2) and (3) of the Act, as regards the creditors
be dispensed wth, on such ternms as the Hon'ble
Court may deemfit;

(d) That the Petitioner be dispensed with the use of
the words "and reduced";

2. The capital of the petitioner Conpany as per the
| atest audited balance-sheet as on 31.03.2003, when the
present petition was filed, are as follows : -

SHARE CAPI TAL AS ON 31.03. 2003

Aut hori sed

Rs.
150, 00, 00, 000 Equity Shares of 1500, 00, 00, 000
Rs. 10/- each
1, 00, 00, 000 Redeenmabl e Cunul ative
Pref erence shares of Rs.100/- each 100, 00, 00, 000

1600, 00, 00, 000

| ssued & Subscri bed



33,42,12,890 Equity shares of
Rs. 10/- each 334,21, 28,900

Paid up :

33,42,12,890 Equity Shares
of Rs. 10/- each 330, 34, 99, 589

3. I'n Annual GCeneral Meeting held on 19.07.2003, the

aut horised capital was raised fromRs.1,600 Crores to
Rs. 5,000 Crores. The Conpany has consequently allotted
17,76,19,893 Equity Shares of Rs. 10 each fully paid up
to Essar Investnments Limted and as such status of
Aut hori sed, |Issued and Paid capital as on 01.08.2003 was
as follows :-

Aut hori sed : -
Rs.
460, 00, 00, 000 Equity Shares of
Rs. 10/- each 4600, 00, 00, 000
30, 00, 00, 000 0. 01% Redeenabl e Cunul ative
Pref erence shares of Rs.10/- each 300, 00, 00, 000

10, 00, 00, 000 10% Redeenmbl e Cunul ati ve
Pref erence shares of Rs.10/- each 100, 00, 00, 000

5000, 00, 00, 000

| ssued & Subscri bed

51, 18, 32, 783 Equity Shares of
Rs. 10/- each 511, 83, 27,830

Paid Up :

51,18, 32, 783 Equity Shares of
Rs. 10/- each 507,96, 98,519

4. Shortly after its incorporation, the Conpany
commenced its business and it is carrying it on since
t hen.

5. Under Article 48 of the Articles of Association
of the Company, it 1is provided that the Conpany in

Ceneral Meeting may reduce its capital in any nanner
aut horised by Section 100 of the Act. The Conpany,
therefore, decided to reduce its share capital by

exercising powers conferred on the Conpany under Article
48 of the Articles of Association and also in the manner



[ aid down under Secti on 100 of the Act. The
circunmstances which led to the Conpany to reduce its
share capital are as under :-

5.1The petitioner Conpany was established in 1976

and has its regi stered office and manufacturing
facilities at Hazira, Dist. Surat and manufactures Hot
Rol I ed Steel Coi | s. The petitioner Conpany has a

capacity to produce 2.20 MIIlion Tones of Hot Briquetted
Iron and 2.40 MIlion Tones of Hot Rolled Coils per
annum The petitioner conpany has al so set up
down-stream facilities conprising of Hot Skin Pass M|
(having capacity of 1.20 MIlion Tones per annun) and
slitting and shearing line (having capacity of 0.40
MIl1lion Tones per annum.

5.2 The petitioner Conpany has increased production
capacities of the plant through indi genous devel opnents.
The production levels have been stabilised and the
petitioner Conpany has been achieving reasonably high
capacity utilisation consistently. The quality of
petitioner Conpany's product is well established and the
petitioner Conpany is country's |largest exporter of Hot
Rolled Steel Coils for the last five years.

5.3 The petitioner Conpany has obtained secured
borrowi ngs/credits from various banks and financi al
institutions to finance its business needs. The HRC
Pl ant conmmenced conmercial production in March, 1996 when
the prices were ruling at nearly USD 450 per ton in the
i nternational market. | DBl , t he | ead Fi nanci al
Institution to this Project, had appraised the project in
1995. A selling price of USD 446 per ton was considered
at the tine of this appraisal

5.4 The fortunes of the Steel Industry worldw de were

pl agued by severely depressed prices after 1997-98 due to
South East Asian Meltdown, dumping of steel by the CS
countries, an oversupply position and other adverse
factors. The steel prices dipped to levels as |l ow as USD
170 per ton, a price level at which nost steel nills
wor | dwi de i ncurred substantial | osses. Several mlls
particularly in the US, filed for bankruptcy protection

5.5Reflecting this global trend, in India too the

prices fell steeply. The CGovernnent of |India brought
down the custons duty on inport of HR Coils from50%in
1994 to 25%in 2001. Also, new capacities were created
with Jindal Vijaynagar Steel Ltd. and |Ispat Industries
Ltd. setting up their steel plants, whereas there was no
comensurate increase in demand. Thi s creat ed an



oversupply position and steep fall in prices in the
donestic market as well. Consequently, the Indian stee
i ndustry's performance has been very poor

5.6 The petitioner Conpany's profitability and cash

flows, therefore, were nmuch |ower than the appraised
| evel s, despite the fact that the petitioner Conpany
implenented a series of cost reduction nmeasures, to
mai ntain the cost of production at conpetitive |evels.
The financial difficulties of the petitioner Conpany were
further conpounded by two additional factors with respect
toits long termdebt; firstly, the very | ow average debt
maturity profile of only 3.5 years when the plant
conmenced conmerci al production in 1996 and secondly, the
very high interest rates applicable on the debt; the
interest levels were contracted during the high interest

rate reginme at rates averaging 18 to 19% p. a. on the
Rupee debt. Hence, it could not fully neet its term debt
conmi t ment s. The non-servicing of debt conmtnents

during this period resulted in increase in the aggregate
debt | evels.

5.71n view of t he above, significant debt
restructuring becane necessary. The critical conponents
of this being a substantial reduction of debt in order to
reduce the overall debt profile of the petitioner Conpany
apart fromextension of the maturity of the debt and
rationalisation of i nterest rates to the current
prevailing market |levels. The petitioner Conpany has,
t her ef or e, initiated series of neasures to upgrade
capacity, increase production and reduce costs of
producti on.

5.8Due to the failure of the petitioner Conpany to
service its debt and due to the existing difficulties of
t he petitioner Conpany, t he need was felt for
rescheduling and restructuring the debt of the petitioner
Conpany. The petitioner Conmpany proactively sought debt
restructuring in a conmprehensive manner that would
prevent it from seeking repeated roll-overs from the
Exi sting Secured Lenders at different terns.

5.9 The petitioner Conpany appointed KPMG I ndia Pvt.

Ltd. to assist in forrmulating a Restructuring Plan in
August 2001. A series of neetings were held between the
petitioner Conpany, its advisors KPMs and the |enders
from August 2001 to Decenber 2001 culnminating in the
petitioner Conpany submitting a Reconstructing Proposa
toits magjor lenders viz., I1DBlI, I1CICl, IFCl and SEBI in
January 2002. Subsequent to submitting the Restructuring
proposal, the petitioner Conpany had several discussions



with its | enders.

5.10ln Cctober 2002, the petitioner Conpany was
referred to the Corporate Debt Restructuring ("CDR")
Forumby IDBI, the lead financial institution of the
petitioner Conpany. Reserve Bank of India had introduced
the nechanism vide their Circular dated 23.08.2001 for
restructuring the corporate debts of viable corporate
entities affected by internal or external factors. All
the major Indian Financial Institutions and Banks are the
nmenbers of the CDR Forum

5.11 Upon reference in Cctober 2002, a CDR neeting was
hel d and the CDR menbers appointed a Core Conmittee. The
Core Committee conprised of IDBlI, ICICl Bank, State Bank
of India and Bank of India to evolve a Restructuring
Package. A Restructuring Package as fornmul ated by the
Core Conmittee was approved in the CDR Forum Meeting held
on January 21, 2003

6. The salient features of restructuring package, as
regards the Secured Term Lenders are as under : -

PART - A WTH REGARD TO THE SECURED TERM LENDERS
AND WORKI NG CAPI TAL LENDERS

(i) Waiver of Penal Interest and |iqui dated danages;

(ii) Conversion of Compound Interest into Zero Coupon
Bonds;

(iii) Sinple Interest Charged in excess of 14%p.a. in
respect of Rupee Term Loans and Non Convertible
Debentures with effect fromO01l.04.2001 till the
Cut-off Date would be converted into 10%
Cumul ati ve Redeenable Preference Shares (CRPS)
and Conmpound Interest <charged, for the above
period, in excess of docunment rate shall be
wai ved;

(iv) Conversion of Rupee termdebt into Equity Share
Capi t al

(v) Conversion of 40% Rupee Term Debt into Foreign
Currency Loan / Reduced Rate Rupee Term Loan

(carrying interest rate at the rate of 18%p.a.)

(vi) Balance Rupee TermLoan (carrying interest rate
at the rate of 14%p.a.).

6.1 The Wirking Capital Lenders shall provide need



based working capital facility based on a current ratio
of 1:1 as considered under the Restructuring Package.
The working capital |enders shall also sanction Wrking
Capital Term Loan ("WCTL") of Rs. 140 Crore
(approxi matel y for nmeeting the net working capita
deficit of the Conpany) as per detail set out in the
Restructuring Package.

PART B - WTH REGARD TO THE SHAREHOLDERS

6.2 For every ten equity shares of Rs. 10 each held

by the equity sharehol ders, the petitioner shal
cancel four (4) equity shares and in lieu of such
cancel l ation create, issue and allot four (4)
non-cunul ati ve redeenabl e preference shares of
Rs. 10 each with a coupon of 0.01% redeemable in
four (4) equal yearly installnments starting from
Cctober 1, 2017 and t he exi sting equity
shar ehol ders shall continue to hold the renaining
six (6) equity shares held by themas equity
shares of Rs. 10 each fully paid, wthout any
alterations to the rights attached thereto.

7. By preferring this petition, the petitioner has
sought the confirmation of this Court only to the part B
above of the restructuring package. This portion of the
restructuring package pertains to the Sharehol ders of the
petitioner. Part A above of the restructuring package
pertaining to the creditors of the petitioner is being
taken up separately by the petitioner and is not the
subj ect matter of this petition

8.1t is further stated that on confirmation of the
reduction of share capital by this Court, 20,47,33,113
(Twenty Crore Forty Seven Lacs Thirty Three Thousand One
Hundred Thirteen) wequity shares of the face value of
Rs. 10/- each out of the total existing 51,18, 32,783
(Fifty One Crore Eighteen Lacs Thirty Two Thousand Seven
Hundred Ei ghty Three) equity shares of Rs.10/- each, will
be cancelled by the Conpany and in Ilieu of such
cancel l ation 20,47,33,113 0.01% Cunulative Redeemable
Pref erence Shares of Rs.10/- each shall be issued on the
terns stated in the petition

9.1t is further stated that the post restructuring

of finance is based on t he assunpti ons of t he
sati sfactory inplenmentation of the restructuring package,
including cancellation of part of equity share capital
and issue of preference shares in lieu thereof and
conversion of a portion of the IFIs debt into equity
share capital. Any change in the aforesaid assunption



woul d result in consequent change in the capita
structure and the neans of finance.

10. It is further stated that on annul nment of
forfeiture of any equity shares made due to non- paynent
of call noneys, the said equity shares would also be
cancelled in the ratio of four equity shares of Rs.10
each out of every 10 equity shares of Rs.10 each held and
in lieu of such cancellation, the petitioner wll issue
and allot preference shares as provided in the resolution
passed on July 19, 2003 at the 27th Annual GCenera
Meeting and the remaining 6 equity shares shall be held
by the shareholders as equity shares of Rs.10/- each
wi t hout any alterations.

11. It is only technically that the capital of the
petitioner will stand reduced. The inplenentation of the
proposed resolution wll not practically result in a
reducti on of capital inasmuch as on the cancellation of
the equity shares, preference share capital of an anount
equal to the equity share capital cancelled wll be
si mul t aneously created. Pref erence shares can be
redeened only out of profits of the Conpany (and an
amount equal to the amount to be paid on redenption woul d
be transferred to a capital redenption reserve account)
or out of the proceeds of a fresh issue of shares made
for the purpose of redenption. Effectively, at the tine
of redenption of the preference shares, if the redenption
is by issue of fresh shares, the share capital of the
petitioner shall be reinstated to the same level as it
woul d be prior to the redenption of the preference shares
or if the redenption is out of profits, there shall be
transferred to the CRR account a sum equal to the anount
of the preference shares redeened. However , such
cancel lation of equity shares and issue of preference
shares in lieu thereof, has been held to be a deened
reduction as the equity shares are cancelled. Under
t hese circunstances, the present petition was filed under
Sections 100 to 104 of the Act, for the approval and
confirmation by this Court. The Creditors of the Company
would not be affected by the cancellation of the equity
shares as the share capital at all tines is maintained.
On the restructuring package being fully inplenented, the
creditors would gain substantially as further equity
capital of Rs. 175 crore would be infused by conversion
of a part of the debt into equity into the petitioner
Therefore effectively, the paid up share capital would be
hi gher than the equity share capital of the Conpany prior
to the reduction of equity share capital contenplated in
the present petition.



12, It is further stated t hat the proposed
cancel l ation of part of the wequity share capital and
issue of preference shares in lieu thereof does not
i nvol ve either the dimnution of liability in respect of
unpai d share capital or the paynent to any sharehol der of
any paid-up share capital. The cancellation of part of
equity share capital and issue of preference shares in
lieu thereof, shall not in any way affect the repaynent
to any of the Creditors, as the redenption of preference
shares are governed under Section 80 of the Conpanies
Act, 1956. The interests of the Creditors is not
affected i n any manner what soever as the share capital is
al ways nai ntai ned as set out earlier. Section 101 of the
Act provides that the procedure under Section 101 (2) of
the Act is to be followed only if there is dimnution of
liability in respect of wunpaid share capital or the
paynment to any sharehol der of any paid-up share capita
or in any other <case if the Court directs. Since the
interest of the Secured Creditors are not affected in any
manner, the Creditors neeting was also required to be
di spensed with as prayed for by the petitioner

13. This entire restructuring package would assist

the petitioner in neeting the difficult situation and to
nmake operations profitable. The proposed restructuring
of the petitioner including the proposed reduction of
equity shares capital will strengthen the petitioner and
is in the best interest of the petitioner, as also its
sharehol ders and creditors. The petitioner has,
therefore, prayed that the proposed cancell ation of part
of equity share capital and fresh issue of preference
shares, in lieu thereof, as resolved by the sharehol ders
of the petitioner at its 27th Annual General Meeting held
on July 19, 2003 be confirmed by this Court.

14. This Court has passed an order on 10.09.2003
directing the petitioner to supply one copy of the
present petition to | earned advocate M. Sandeep Singh
appearing on behalf of Unit Trust of India (UTlI), which
is one of the Secured Creditors of +the petitioner
Conpany.

15. This Court has passed further order on 14.10.2003
observing that the Special Resolution for the reduction
of share capital of the petitioner Conpany referred to in
the petition has been duly passed. The Court has,
therefore, ordered to issue notice in the prescribed form
of the presentation of the petition and the sane woul d be
inserted in the public advertisenent in 'Tines O India'
- English Daily, Ahmedabad Edition and ' Gujarat Samachar'
- Qujarati Daily, Surat Edition on or before 05.11.2003.



16. Pursuant to the said advertisenent, UTl Asset
Managenent Conpany Private Limted has filed its
obj ections against the Schene. However , UTI has
subsequently withdrawn its objections.

17. Gujarat Industrial |Investnent Corporation i.e.
G1Chas also filed its objections. Over and above
certain specific objections raised by dIC they have
also relied on the objections filed by UTI.

18. M. M hi r Joshi | ear ned Seni or counsel

appearing with M. R D. Dave, |earned advocate for the
oj ector i.e. G 1C has submitted that GICis a Govt.
of Qujarat Enterprise of which 100% shares are held by
Government of Quj arat. One of the main activities of
Gd1IC was to act as cat al yst in pronoti ng

i ndustrialization of t he State by way of equity
investnment. For this project, dIC has pronoted the
conpany viz., Steel Corporation of Gujarat Ltd. in July,
1987. The Conpany had obtai ned necessary license from
the Government of India for the project and finally it
was decided to transfer the project along wth the
conpany to Essar G oup and thus the formation of the
Conpany Ms. Essar Gujarat Limted was made which is now
known as Essar Steel Limted. He has further submitted
that as per the MOU signed by dIC with Ms. Essar
Investnment Limted (EIL in short), GI1C had the option to
purchase the equity shares fromElIL, within 12 nonths
after commencenent of production by Ms. Essar CQuj arat
Limted. After exercising the option of purchasing
2986875 equity shares fromEIL in July 1995, at the price
of Rs.19.14 Crores, G IC s holding becanme 3026200 shares
with total investnent of Rs.19,29,77,819/- i.e. Rs.
63. 77 per share. G1C has not participated in the
managenment of the petitioner. The day to day managenent
of the petitioner Conpany was handled by Shri Ruia and
others of the main pronoter group. The said group,
subsequently diversified into other fields |ike Petrol eum
Refinery (Essar Gl), Power Ceneration (Essar Power),
Shi ppi ng (Essar Shi pping), Telecomrmunication (Cellular
Services), Ol Exploration, etc. Thus, this kind of over
diversification resulted into financial problens by the
petitioner Conpany. As on 30. 09. 2002, agai nst
sharehol ders fund of Rs.2080.88 Crores, the carried
forward |l oss was Rs.2249.09 Crores i.e. higher than the
sharehol ders fund. M. Joshi has, therefore, subnitted
that G IC strongly objects to sanction of the Schene and
granting of any relief to the petitioner for t he
foll owi ng reasons : -



(a) AIC is holding 3026200 equity shar es of

Rs. 10/ each of the petitioner Conpany wth an
average cost of Rs.63.77 per share (investnent

made in July 1995). If the proposal is
sanctioned by this Court, 1210480 equity shares
of Rs. 10/ - each woul d st and cancel | ed.
Therefore, AICwill have to wite off its 40%
i nvestment, i.e. Rs.7.72 Crores in Books of
Accounts out of Rs.19.30 Crores. dliCc wll be

l eft with 1815720 Equity Shares after the
cancel l ation. Looking to the narket price of the
petitioner, GIC wll have to suffer huge
financial |oss. Till this date, A1C has not
received any return by way of dividend from the
petitioner Conpany.

(b) As per the proposal, the petitioner Conpany woul d

allot 1210480 preference shares of Rs.10/- each
at a coupon rate of 0.01% redeenmable in four
quarterly i nstal | nents, conmenci ng from
01.10.2017 against the cancellation of equa

nunber of equity shares. Thus, its nonetary
val ue considering Net Present Value (NPA basis)
is practically Nil. This would result into heavy
financial loss to dIC

(c) AIC is a CGover nirent Enterprise and the

(d) The

(e) The

i nvestment made is of a public noney. Therefore,
any loss on investnent as proposed for sanction
would be a great blow on working of AIC since
G 1 C was passing through financial crisis due to
heavy | oss.

Schene provides preferential treatnment to the

I enders in as nmuch as the fact that the Schene
provi des for 10% cumul ati ve redeemabl e preference
shares to be issued to the Financial Institutions
and Banks. However, different treatnent is
proposed to be given to shareholders by allotting
0.01% cunul ative redeemable preference shares
against the cancellation of equity shares of
Rs. 10/ - each, whose narket price t oday is
Rs. 25/ per share. Therefore, GI1C has strong
obj ection agai nst such arrangenment proposed in
t he Scherme.

Unsecured loan of Rs.238 Crores of Ms.

Essar Investnent Limted and associ ate compani es
is proposed to be converted into equity shares at
Rs. 11.26 per share. Oherwise, this investnent
woul d have remained as unsecured and as per the



(f) M.

19. M.

normal practice adopt ed by t he Fi nanci al

Institutions, it would not allow any interest on
this investment as well as would not allow
repaynent of this amount till entire repaynent of
Financial Institutions i.e. upto the year 2018
or so is made. The pr oposal i nvol ves
preferential treatnent to the pronoter Conpany
and associates since it allows this amunt to be
converted into equity share capital @Rs. 11.26
per share against the present market price of
Rs. 25/ - per share. Any appreciation in the
market price in future would give higher benefit
in that proportion. Further, the proposed route
woul d enable themto have an wearly exit route
with appreciation than their investnment of Rs.238
Crores, even if considering the cancellation of
40% equity capital, i.e. the present narket
value of the allotted shares would be Rs.317
Crores, which is even higher than the tota

i nvestment of Rs.238 Crores as unsecured |oan

This is in addition to the anmount which ot herwi se
would be available to them as redenption of
preference share in the year 2017. This would
al so gi ve undue advantage to promoters in
i ncreasing their present sharehol ding percentage
in the Conpany.

Joshi has further submtted t hat t he
proposed reduction results into variation of
sharehol ders' rights and it is in violation of
the Provisions contained in Section 106 & 107 of

t he Act. He has further subm tted t hat
Provi sions prescribed in Section 192A of the Act
has not been followed. It relates to passing of
resol ution by post al bal | ot . The Central

CGovernment, vide Notification No. GSR 337 (F)
dated 10.05.2001 has framed Rules for posta
ballot, in exercise of its powers conferred by
Section 192A read wth Cdauses (a) and (b) of
Sub-section (1) of Section 642 of the Conpanies

Act, 1956. Rule 4 deals with |list of businesses
in which the resolutions may be passed through
postal ballot. Clause (j) of Rule 4 deals with

variation in the rights attached with Cass of
shares or debentures or other securities as
speci fied under Section 106.

S.N. Sopar kar, |earned Senior Counse

appearing with Ms. Swati Soparkar, |earned advocate for
the petitioner Conpany has submitted that the objections
raised by G I1C do not have any substance. He has further



submtted that the affidavit of objections is very vague,
frivolous, malafide, illegal and dishonest in |aw as well

as on facts and being governed by ulterior notive. The
present petition is filed by the petitioner Conpany for
reducti on of share capital under Section 100 of the Act.
Under the Provisions of the Act as well as the rules
framed thereunder, guiding the procedure for the said
reduction of «capital, if +the Articles of Association
provides for such reduction of capital, a Speci al

Resolution is required to be passed at the Annual Cenera

Meeting and the same was accordingly passed at the AGMV
dated 19.07.2003. Despite the objections raised by sone
of the objectors, the Resolution was duly approved by the
requisite statutory nmjority. The said neeting was the
Annual General Meeting and not a neeting convened as per
the directions of the Court for approval of the Schene
under Section 391. The present proceedi ngs taken out by
the petitioner conpany are separate from and proceedi ngs
taken out for the restructuring of its debts. The schene
of comprom se which was proposed by the Conpany earlier
and subsequently wi thdrawn has no rel evance so far as the
present petition is concerned.

20. M. Soparkar has further submitted that under

the present proceeding for reduction of capital, the
rights of the creditors are not affected at all. The
Provi sions of Sections 101 (2) and 101 (3) are very clear
on this issue. Since the proposed reduction does not
i nvol ve either dimnution of any liability in respect of
unpai d share capital or the paynent to any sharehol der of
any paid up share capital, it is not necessary to file
t he procedure prescribed under Section 101 (2). The
rights of the unsecured creditors are not at all affected
by the proposed conversion of part of Equity Shares to

preference share capital. The unsecured creditors shal
al ways have a preference over the preference sharehol ders
for their clains. The neeting of the Creditors is not

required to be convened under the Provisions of the Act
for the reduction of capital

21. M. Soparkar has further submitted that the
petitioner has not conceal ed any material fact from the
sharehol ders of the Conpany. The shar ehol ders are not

necessary party for the approval of the schenme of
conpromise wth the Creditors of the Conpany and for the
same reason, the obj ection rai sed to t he debt
restructuring package, by the objector is not rel evant
for the purpose of passing special resolution for
reduction of capital . The details of the entire
restructuring schene were provided in the explanatory
statement sent to all the shareholders along with the



notice for 27th AGM The special resol utions were passed
at the neeting after due deliberation and discussion by
the sharehol ders present at the neeting. No nmateria
fact was concealed from the shar ehol der s of t he
petitioner Conpany.

22. M. Soparkar has further submitted that the

present petition is filed for consideration of the
limted issue of sanction of the proposed reduction of
capital only and not for <consideration of the entire
Schene which was the subject matter of Conpany Petition
No. 176 of 2003 and it was ultimately withdrawn by the

petitioner. The contentions raised by the Cbjector are
absolutely irrelevant for the purpose of considering the
proposed reduction of capital. The unsecured | oan of

Rs. 200 Crores has been converted into equity and shares
were allotted at a premium of Rs.1.26 per share in
accordance with the forrmula under SEBI guidelines of
preferential issue. Therefore, increase in equity has
taken place for Rs.177 Crores. Further the shares are
locked in and cannot be sold in the market. He has,
therefore, denied that the material information was
intentionally or wunintentionally concealed either from
the Equity Shareholders of the Conmpany or from this
Court.

23. M. Sopar kar has further subnitted that whether

the shares are to be forfeited or not is the mtter of
consideration for the Board of Directors of the Conpany.
In the present case, it was decided not to forfeit such
shares because they are held by snmall investors. The
total number of such partly paid-up shares is less than
1% of the total nunber of shares of the conpany and hence
the allotment of partly paid preference shares in no way
affects the rights of shareholders or creditors. The
proposal of allotting the partly paid up preference
shares against the partly paid up Equity shares is
already considered by the Equity shareholders of the

Conpany at the aforesaid neeting of 19.07.2003. The
conmer ci al wi sdom exerci sed by t he majority of
sharehol ders collectively cannot be challenged by an
i ndi vi dual sharehol der. Except the statement that the
schene is not in the interest of the conpany and its
sharehol ders, no nmaterial is placed on record by the
obj ector to support its contention. It is apparently

basel ess and cannot be considered for deciding the
mai ntai nability of the petition.

24, M. Soparkar has further submtted that there is
no substance in the contention that the Conpany proposed
to allot the Preference Shareholders wi thout voting



rights causing any violation of Section 87 of the
Conpani es Act, 1956. In fact, out of abundant caution
t he special resolution proposed was specifically nodified
for conpliance of the provisions of Section 87 of the Act
and the copy of the nodified resolution forns part of the
petition itself.

25. M. Soparkar has further submitted that the
petitioner's proposal for reduction of capital is in no
way unjust, unfair and against the public interest. The
present proceedings are conpletely governed by t he
Provisions of the Act and the relevant rules framed
t hereunder and all the procedural requirenents have been
strictly followed. This Court should, therefore, approve
the proposal and grant its sanction to the proposed
reducti on.

26. After having heard |earned advocates appearing

for the respective parties and after having considered
their subm ssions, the Court is of the view that despite
the objections raised by GI1C, the Scheme of reduction of
the share capital of the petitioner, by cancellation of
part of equity share capital deserves to be confirned.
It is an adnitted position that the special resolution
was passed by the requisite najority of the sharehol ders
at the 27th AG Meeting held on 19.07.2003. The bjector
GdliCcdid not attend the said neeting. Initially, UTI
Asset Managenent Conpany Private Limted has raised the
obj ecti ons. However, t he sai d obj ections wer e
subsequently withdrawn. As far as the objections raised
by the dIC is concerned, the Court does not find nuch

substance in these objections. By virtue of such
reduction of equity share capital, the objector GI1C or
any other shareholder in this regard, will suffer heavy
loss as contended before this Court. Part B of the

Schene specifically deals with the Shareholders and it is
clearly stated that for every ten equity shares of Rs.
10 each held by the equity sharehol ders, the petitioner
shal | cancel four (4) equity shares and in lieu of such
cancel | ati on create, i ssue and al | ot four (4)
non- cunul ati ve redeemabl e preference shares of Rs.10 each
with a coupon of 0.01% redeemable in four (4) equal
yearly installments starting from Cctober 1, 2017 and the
exi sting equity shareholders shall continue to hold the
remai ning six (6) equity shares held by them as equity
shares of Rs.10 each fully paid, w thout any alterations
to the rights attached thereto. It is, therefore, not
correct to state that by virtue of such reduction of
equity share capital, the Equity Shareholders including
the Objector AI1C wll suffer very heavy | oss.



27. Even otherw se, the Hon' bl e Supreme Court in the

case of MHEER H  MAFATLAL V/S. MAFATLAL | NDUSTRI ES
LI M TED, 87 COVPANY CASES 792 has observed in the context
of Scheme of Amal gamation that once the broad paraneters
about the requirenents of Schene for getting sanction of
the Court are found to have been nmet, the Court will have
no further jurisdiction to sit in appeal over the
conmer ci al wi sdom of the majority of the class of persons
who with their open eyes have given their approval to the
Schene. Even if in the view of the Court, there would be
a better Schenme for the conpany and its nenbers or
Creditors for whom the Schene is framed. The Hon' ble
Suprenme Court has further observed that the bonafides of
the majority acting as a group have to be exam ned,
vis.a.vis., the Schenme in question and not the bonafides
of the person whose personal interest might be different
fromthe interests of the voters as a class. The
bonafides of a person can only be relevant if it can be
established with reasonable certainty that he represents
the majority or is the controller of the mgjority. These
observations are equally applicable to the facts of the

present case. First of all, the objector dIC has not
remai ned present at the neeting nor it represents the
majority of the Equity Sharehol ders. The objection

rai sed by GIC on this count is, therefore, not
sust ai nabl e and hence, it is rejected.

28. As far as the variation of the rights of the

Equi ty Sharehol ders and violation of the Provisions of
Section 106 & 107 of the Conpanies Act, 1956 are
concerned, the Court is of the view that there is no
variation of rights as such and there is no violation of
the Provisions contained in Section 106 and 107 of the
Act . As a mtter of fact, these provisions have no
application to the facts of the present case. The
variation referred to in Section 106 is variation to the
prejudi ce of any <class of Shareholders, and not any
variation adding to or enhancing rights of any class. It
is only where a variation involves the curtail ment of the
rights of any class or classes of shareholders, the
consent or sanction of such class or classes wll be
necessary. The section relates to variation and
abrogation of rights attached to Shares and has no
application to cancellation of shares or a reduction of
capital. Simlarly, increasing the capital of a Conpany
does not amount to varying class rights. The question
arose before the Bonmbay High Court in the case of SPI NDEL
FABRI K SUESSEN V/ S. SUESSEN TEXTILE BEARING LIM TED,
(1989) 2 CORPT. LA. 202 (BOWVBAY) wherein the prom se of
a Company to its foreign collaborator that he woul d be
entitled to 26% of the Conpany's equity was held to be



not breached when t he Conpany resolved in accordance with
its articles and in conpliance with Section 81(1A) to
capitalise the interest due to the Financial Institutions
in respect of their loans and to issue them in Ilieu
thereof equity shares in the Conpany. The Bonbay Hi gh
Court refused to stay the inplementation of the issue.
Twenty-six percent of the equity held by a sharehol der
does not nmake hima class by itself unless he has sone
special rights attached to his holding. Here in the
present case, as per the Restructuring Package approved
by CDR Empowered Group, unsecured Loans of Rs. 200
Crores fromthe promoters would be converted into Equity
(before the wite down of equity capital) and would be
subject to wite down by 40% The Equity Share Capital
existing / proposed to be converted by the pronoters,
would be witten down by 40% by allotnment of .01%
cunul ative redeemabl e preference shares. Li kewi se, the
Conpany is under an obligation to allot Equity Shares at
par to Financial Institutions / Banks by way of
conversion of a part of assistance to the extent of
Rs. 175 Crores. Thus, this simltaneous exercise of
increasing the Equity Share Capital as a result of the
Restructuring Package approved by CDR Enpowered Group and
the reduction of Equity Share Capital, in no way, can be
considered as the variation of the rights by the Equity
Shar ehol ders i ncluding the Objector G 1C.

29. Taking overall view of the matter and consi dering

t he proposed Schene of reduction in a | arger prospective,
the Court is satisfied that there is no reason not to
confirm the proposed action of the petitioner to reduce
its Share Capital. The said proposal is likely to
improve the financial resources of the Conpany and to
i ncrease the share of profit available for expansion and
growm h. The said proposal does not involve dimnution of
any liability in respect of unpaid capital or the payment
to any Sharehol der of any paid-up share capital
Accordingly, the Resolution dated 19.07.2003 is hereby
confi rmed.

30. The formof the M nute proposed to be registered
under Sec.103(1)(b) is as follows :-

M NUTE UNDER SEC. 103 (1)

(a) "The issued, subscribed and paid up equity
capital of Essar Steel Ltd. was by virtue of a
Speci al Resolution of the Conpany and by virtue
of the sanction granted by the Hi gh Court of
Gujarat on the day of 28th February, 2005,
reduced from Rs.507,96, 98,519 (Rupees Five



Hundred Seven Crores Ninety Six Lacs N nety Ei ght
Thousand Five Hundred Nineteen only) divided into
51,18, 32,783 Equity Shares of Rs.10/- each into
Rs. 304, 78, 19,111 (Rupees Three Hundred Four
Crores Seventy Eight Lacs N neteen Thousand One
Hundred Eleven Only) divided into 30, 70,99, 670
equity shares of Rs.10/- each

31. The procedure laid down under Section 102 (2) and

(3) of the Act, as regards the Creditors is hereby
di spensed with. The petitioner is also permtted to
di spense with the use of the words "and reduced"

32. The petitioner is directed to publish the notice

of confirmation of reduction of capital and approving of
t he mnutes in the "lIndian Express" English Daily
Vadodara Edition and "Gujarat Mtra" Qujarati Daily Surat
Edition within 14 days of the registration of the order
with the Registrar of Conpanies.

33. The petition is accordingly disposed of wth no
order as to costs.

sd/ -
[K.A PU, J.]

#Savari ya#

* k k k%



