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Dat e of decision: 13/05/2005

COVVON ORAL JUDGEMENT

The point involved in all these four applications

is sinmlar one and hence, all these four applications are
bei ng di sposed of by this common judgment. For the sake
of conveni ence, the facts are taken from Conpany
Application No. 197 of 2004. Except the change in the
nane of the conpanies in each of these four applications,
there is no other change and applicants are same as well
as Liquidator appointed for all the four conpanies is
al so sane.

2. The applicants have taken out Judges Summons in

all these four applications requesting this Court to
i ssue appropriate order, direction under the provisions
of Section 518 of the Conpanies Act, 1956 for revival of
the Companies in liquidation, in view of wunaninous
Resol uti ons dat ed 20. 04. 2004 passed by all the
Sharehol ders / Contributories i.e. the applicants herein
and the Creditors of the Conpanies for their revival, in
the interest of justice and equity.

3. An affidavit in support of the Judges' Summons

taken out in Conpany Application No. 197 of 2004 is
filed by Shri  Parshottanbhai Patel, an authorised
representative of the applicants. It is stated therein
that the applicants are the contributories / sharehol ders
of Tul si Farns Pvt . Ltd. The said Conmpany was

i ncorporated as a private limted Conpany on 20.03.1995
and was issued the certificate of incorporation by the
of fice of the Asst. Regi strar of Conpanies, Cujarat.
Since there was no business, the Board of Directors of
t he Conpany decided to wind up the Conpany by follow ng
the procedure for voluntary w nding up under the Act.
The Board of Directors accordingly nade a decl aration of
solvency as required under Section 488 of the Act and
delivered the sane wth the office of Registrar of
Conpanies for registration in prescribed formi.e. Form
No. 149. Thereafter, the menbers of the Conpany passed
Special Resolution as required by the Act resolving to
wi nd up the Company as the menbers voluntary w nding up.
The said Resolution was also filed with the Registrar of
Conpani es in Form No.23. The Conpany also resolved to
appoi nt the respondent No. 1 as Liquidator of the
Conpany for the purpose of winding up. The notice of the
Resol ution cane to be published in the Ilocal daily,
nanel y, Asian Age. The Liquidator so appointed took
necessary steps under Section 494 of the Act for
di stribution of the assets of the Conpany to the
sharehol ders who are incidentally also the only Creditors



of the Conpany. The Conpany has only two Sharehol ders,
who are the applicants and these applicants are also the
only Creditors of the Conmpany. The distribution of the
assets of the Conmpany has only been made on paper and
there has been no actual distribution of assets. The
Li qui dator has convened the neeting under Section 497 of
the Act and prepared final statenent of accounts. A copy
of final statenent has been submitted by the Liquidator
to the Registrar of Conpanies as also to the QL. as
required under the Act by a conmuni cat i on dat ed
04. 02. 2003.

4. 1t is further stated that though the statenment of
accounts was submitted by the Liquidator way back on

04.02.2003, no steps were initiated by the OL. for
submtting the final report before this Court. 1In the
meanwhi | e, on account of | ong del ay, t he

Sharehol ders/Creditors of the Conpany decided to again
revive the Conpany. The applicants accordingly requested
the Liquidator by comunication dated 09.03.2004 to
convene a neeting of the shareholders and creditors for
passi ng necessary resolution for revival of the Conpany.
In the said communication, it was stated that there has
been no actual transfer of property on account of the
pendency of the report by the O L. Hence, there has been
no effective change in the assets of the Conpany. It is
further stated that apropos to the request nmade by the
applicants, the Liquidator fixed 20.04.2004 as the date
for convening the neeting of shareholders/creditors of
t he Conpany. The Liquidator also published a public
notice dated 18.03.2004 in the local daily, nanely, Asian
Age intimating about the neeting to be hel d on
20.04.2004. A copy of the notice of the neeting was al so
delivered at the office of the Registrar of Conpanies and
the O L. on 05.04.2004.

5. The neeting of the sharehol ders/creditors of the

Conpany cane to be hel d on 20. 04. 2004. The
sharehol ders/creditors in their respective neeti ngs
unani nously resolved to revive the Conpany by supersedi ng
the earlier resolution passed for voluntary w nding up of
the Conpany. By the said resolution, the applicants also
requested the Liquidator to nove appropriate proceedi ngs
with the Registrar of Conpanies and O L. for wthdrawal
of the winding up proceedings and for revival of the
Conpany. The Liquidator in turn sent a conmunication
dated 07.05.2004 to the Registrar of Conpanies as also to

the O L. informing that the Conpany is required to be
revived in view of the resolutions passed by t he
sharehol ders and creditors of the Conpany. However ,

since there being no response from the office of the



Regi strar of Companies or the O L., the applicants were
infornmed that the applicants nust nobve an appropriate
application before this Court seeking appropriate orders
and directions for revival of the Conpany and hence, the
present applications have been filed by the applicants
for revival of the four different conpanies.

6. This Court has issued notice on 28.06.2004 and

also permtted the applicants to jointhe QL. as well
as the Registrar of Conpanies as party - respondent in
t hese applicati ons. Wil e issuing the notice, the Court
has observed that on receipt of the conmunication dated
03.02.2003 along with necessary docunents, the O L. was
supposed to prepare his final report and to submt it
before the Court. However, the report has not been
prepared and hence, the applicants have noved the present
applications for revival of the Conpany. The Court has,
therefore, directed the two newy added parties to state
as to whether these letters have been received by themin
February, 2003 and what actions they have taken pursuant
to the said letters. The applicants were also directed
to furnish the nanes and addresses of their nenbers and
they were further directed to produce all annexures of
their letter dated 03.02.2003 addressed to the O L.

7. After filing of the aforesaid applications and

after i ssuance of the notice by this Court, the
applicants have filed further affidavit on 24.08.2004 in
support of the Judges' Sunmmons. It is stated therein

that the applicant Conpanies were unable to develop the
lands owned by the Conmpanies as there were sitting
tenants on the subject land for nany years. Recent |y,
settlenent has taken place between the tenants and these
Conpani es, under which the tenants have already vacated
the subject Iland on condition of payment of anobunts of

settlenent to them The applicants who are t he
contributories had contributed the amunts of paynent
whi ch are made to the tenants. I ndi vi dual agreenents

have been executed with the tenants and huge anount
aggregating to Rs. 1, 64,11,000/- has been paid by cheques
to the tenants. All the tenants have vacated the subject
prem ses after receiving the anpunt fromthe applicant
Conpanies. A detailed list of tenants containing the
details of cheque nunbers and the anpbunt paid to themis
produced on record along with the said affidavit. It is
further stated that the subject land is to be devel oped
by the applicant Conpanies after obtaining necessary
approvals from the conpetent authorities. However ,
before getting such approvals, the Conpanies are required
to be revived. The devel opnent of the subject |and would
generate huge enpl oynent opportunities as also business



growmh for the applicant Conpanies. It is, therefore,
stated that wunder the changed ci r cumst ances, t he
applicants nay be permitted to revive the Conpanies.
Despite issuance of the advertisenent inviting objections
agai nst revival of the Conpanies, no objection from any
guarter has been received and hence, no prejudice is
likely to be caused to any person if the applicant
Conpani es are revived. If the applicant Conpanies are
revived, it would add to he general growth of business,
besi des generating huge enploynment opportunities. The
contributories have invested huge anbunts and they have

resol ved unani nmously to revive the Conpanies. The
Conpanies do not have any Secured Creditor and no
prejudice wll be caused to any person, institution or

body if the Conpanies are revived.

8. The O L. has filed his report on 30.08.2004

wherein it is stated that on receipt of the proposals for
taking the Conmpany in voluntary liquidation, he is
supposed to file a suitable report before this Court
under Section 497 of the Act. However, he is under
statutory obligation before submitting the report to
verify that the record and books of accounts naintained
by the concerned Conpany before going into voluntary
liquidation and in particular after coming into voluntary
[iquidation, to exam ne the relevant statutory books of
accounts / records / other registers nmaintained by
Ex- Managerment / Voluntary Liquidator, to ensure that
there is no contravention / violation of any provision of

t he Act. It is further stated that on scrutiny of the
docunents submitted in this regard by the Voluntary
Li qui dator, the O L. has witten a letter dated

06.05.2003 calling upon them to submit the various
docunents stated in the said letter. The O L. has also
witten a letter dated 06.05.2003 to the Registrar of
Conpanies for seeking confirmation as to whether he has
got any objection for the proposal being submtted by the
Vol untary Liquidator for dissolution of the Conpanies.
The O L. has also witten a letter dated 10.06.2003 to
the I ncome Tax Department for seeking confirmation as to
whet her the Departnent has got any objection or there are
any outstanding dues towards the department by the
Conpanies in voluntary |iquidation

9. It is further stated that in response to his

letter dated nil, the applicants subnitted the details
vide letter dated 03.07.2003. On scrutiny of the said
details, the O L. has nade certain observations and
addressed another letter on 03.09.2003 to the Voluntary
Li qui dat or. On getting substantial conpliance being
done, he has prepared and finalised the report. However,



letter fromthe |I.T. Departnent was actually silent as
to whether they have got any objection on the proposed
di ssolution. Accordingly, another letter was sent to the
|. T. Department on 10.10.2003 in response to which the
. T. Depart nment vide its letter dated 24.10.2003
informed the OL. that the Departnent has no objection
to the proposal being nmade by the OL. before this
Court. On the basis of the documents furnished and on
proper scrutiny and exanination of such docunents, the
O L. was on the verge of submitting the report before
this Court. However, before he could submt his report,
a public notice dated 18.03.2004 was published in the
local daily to consider the proposal for revival of the
Conpany and since then the matter was accordingly held up
fromhis end. Lastly, the OL. has submitted that
| ooking to the sunmary of progressive correspondence and
chronol ogi cal events stated by him in his report, his
office earnestly and in active co-ordination with the
applicants was trying to get the necessary docunents /
information / clarifications which are precondition and
i ncidental for preparation and subm ssion of the report
of the dissolution of concerned conpany before this
Court.

10. An affidavit is filed by the Assistant Registrar

of Companies on behalf of respondent No. 3 on
20. 09. 2004. It is stated therein that in |iquidation
assets shall be sold and sale proceeds will be
distributed to the creditors [/ nenbers. The assets
itself are not required to be distributed anongst
creditors / nenbers. The final neeting was held and

conpany filed a final statement of account in Form No.
156 wunder Section 497 of the Conpanies Act, 1956 on
11.02. 2003 and registered in the office of ROC which
shows that anpbunt realised from sale of assets were
Rs. 2,31, 04,000/ - and armount distributed to Creditors was
al so Rs. 2, 31, 04, 000/ -. Al these receipts and paynents
must be in the form of cheques or demand drafts and not
by paper transactions. Once Form No. 156 is filed and
registered, it is not open for the liquidator to state
after expiry of about 1 and half vyears that it is
incorrect. It is not permssible under the law to
withdraw the registered docunent in view of Section 628
of the Act. The only action which was left was the
filing of report of QL. for final dissolution of the
Conpany under Section 497 of the Act. Sinmply because
there was delay in filing the said report, it is not open
for the applicants to canvass that the Conmpany has not
gone into |iquidation. It is further stated that a
Conpany including the Conpany which is under voluntary
I'iquidation can approach the Court under Section 391 to



394 of the Act for approval of any such Scheme of
arrangenent between the Conpany and the nenber or
Creditor of the Conpany. Section 518 deals with question
arising in the winding up or matter relating to the
powers to be exercised if the Conpany is in |iquidation
It is not the matter relating to wi nding up but relating
to arrangenent for revival of the Conpany.

11. The applicants have filed rejoinder on 27.09. 2004

to the reply filed by the Assistant Registrar of
Conpanies. It is stated therein that the final statenent
as submitted in Form No. 156 under Section 497 of the
Act on 11.02.2003 was subject to the approval and
sanction by this Court. However, the O L. did not
submt the requisite report before this Court for nore
than a year and half and therefore, sanction of the Court
was infact never obtained. In the neanwhile, t he
sharehol ders and the Creditors of the Conpany unani nmously
decided by passing Resolutions to revive the Conpany.
The assets of the Company are in fact, not distributed as
the final sanction of the Court was awaited. There is no
cash transaction. |In fact, as per the original proposal
the Conmpany had decided to distribute anopngst t he
contributories and unsecured Creditors. Hence, there is
no question of arguing that the actual distribution of
the sal e proceeds of the assets was taken pl ace.

12. It is further stated that after having awaited

for a year and half, as no response was received fromthe
office of the OL., the Conpanies worked out settlenent
with tenants who in turn vacated the subject Iland after
accepting the conpensation from the applicants. Under
the provisions of the Act, it is permissible for the
applicant Companies to revive the Companies subject to
perm ssion of this Court. Section 628 of the Act has no
relevance to the facts of the case as there is no
guestion of wi thdrawal of any docunment by the applicants
from the office of the Registrar of Conpanies as

contained in the affidavit-in-reply. It is further
stated that besides approaching this Court under the
provisions of Sec. 391 to 394 of the Act, it is also

perm ssible for the applicants to nove this Court by
i nvoki ng powers of this Court under Section 518 of the
Act. The provisions contained in Section 518 may be read
together wth the provisions of Section 466 of the Act.
This Court is empowered under the provisions to stay the
wi ndi ng up proceedi ngs pernmanently and pernit the revival
of the Conpany. The applicants have conplied with al

the requirenents contained in Section 391 of the Act.
Section 391 of the Act stipulates passing of resolution
by 3/4th majority whereas the Conpany in fact has passed



resol ution by complete najority. 1In other words, all the
shar ehol der s and creditors of t he Conpany have
unani nously resolved to revive the Conpany. The Conpany
has conplied with all the stipulations and conditions as
enunerated in Section 391 of the Act.

13. The O L. has filed one nore report on 09.12.2004
wherein it is stated that although it prima facie appears
that there nmay not be any bar in the Incone Tax Act or
Stanp Act for revival of the Conpany, but on the review
of entire arrangenent as it exists between the applicants
and the Conpani es, the arrangenent seenms to have been
made to circunvent the provisions of Incone Tax Act /
Capital Gains Tax and Stanp Act and, therefore, having
regard to the conmplexity of the matter, the OL. was of
the view that to examine the applicability of the
Provisions of Inconme Tax Act and Stanp Act and breach of
any other |egislation, he has proposed that he my be
permtted to engage a firmof Chartered Accountant or Tax
Consul t ant . It appears fromthe record that though the
O L. has sought the permssion for appointment of the
Chartered Accountant, no such perm ssion has been granted
by the Court.

14. The applicants have filed further affidavit on

29.03.2005 along wth whi ch a Certificate dat ed
22.03.2005 issued by the firmof C A  Yogesh Shah and
Associ ates, has been attached wherein it is stated that
there is neither transfer nor distribution of assets of
any of the Companies in liquidation and, therefore, there
is no liability under the Income Tax Act by way of |ncone
Tax or Capital Gains Tax. There is no liability of Stanp
Duty either at the tine when the resolutions of voluntary
wi ndi ng up have been passed or at the tine when the
resolutions for revival have been passed which call for
| evy of any Stanp Duty under the provisions of Bonbay
Stanmp Act and, therefore, there is no evasion of revenue.

15. The applicants have filed further affidavit on
12.05.2005 along with which list of nenbers of the
applicant Association along with copies of Menorandum of
Associ ation are annexed. Since the pleadi ngs between the
parti es have been conpleted, the applications were taken
up for final hearing.

16. M. K S. Nanavati, |earned Senior Advocate

appearing with | earned advocate M. Keyur Gandhi for the
applicants in all the four applications has submtted
that Section 487 of the Act deals with effect of
vol untary wi ndi ng up on status of Conpany. It states
that in the case of a voluntary wi nding up, the Conmpany



shall, fromthe comencenent of the w nding up, cease to
carry on its business, except so far as may be required
for the beneficial w nding up of such business, provided
that the Corporate State and Corporate powers of the
Conpany shall continue until it is dissolved. He has
further submitted that Section 497 of the Act enpowers
the OL. to submit his report to the Court to the effect
that the affairs of the Conpany have not been conducted
in a nmanner prejudicial to the interest of its nenbers or
to public interest and on filing of such report to the
Court, the Conpany shall be deemed to be dissol ved. In
the present case, wundisputedly, the O L. did not take
any steps after receiving the report from Liquidator
appoi nted by the Conpany. The O L. has not filed any
report in this Court as per the provisions of Section
497(6) of the Act. Accordingly, the Conpani es were never
di ssol ved. The applicants in the neanwhile have resol ved
unani nously to revive the Conpanies. There has been no
physical distribution of the assets which is also an
undi sputed fact. He has, therefore, submitted that the
applicants are well within their rights to nobve such
applications for revival of the Conpany and the sane nmay
be revived in view of the fact that no prejudice is going
to be caused to any of the parties. In support of his
subm ssion, M. Nanavati has relied on the decision of
the Del hi H gh Court in the case of VOLUNTARY LI QUI DATOR
DI MPLES PVT. LTD. V/S. REG STRAR OF COWPANI ES, 1978
(48) COWPANY CASES 98 wherein it is held that the power
to stay the winding up of a Conpany under Section 466 of
the Companies Act, 1956, in the case of Conpanies which
were wound up by the Court, could al so be exercised when
a Conpany was in voluntary liquidation: and that since
t he Managenent wanted to revive the Conpany and there was
no i npedi ment whatsoever, the wnding up proceedings
shoul d be stayed al t oget her

17. M. Nanavati has further relied on the decision

of the Karnataka H gh Court in the case of V.B. PURCHI T
VIS GADAG & JAMBUKESHWARA AND ANOTHER, 1984 (56)
COWPANY CASES 360 wherein it is held that the Conpany had
a lease of linmestone quarry with great potential and it
had estimated that the |imestone for quarrying was in the
region of 27 MIlion tons with an estinmated reserves of
50 MIlion Tons, that increased production of cement was
in the national interest and that since the sharehol ders
had resolved to revive the Conpany and nake one nore
effort to start a cenent factory, such opportunity shoul d
not be denied to the sharehol ders. The voluntary w ndi ng
up proceedi ngs, at whatever stage they were, were ordered
to be stayed and the sharehol ders were allowed to elect a
new board of directors to achieve the object for which



t he Conpany had been incor porat ed.

18. Based on the peculiar facts of the case and nore
particularly, non-filing of the report by the OL.
before this Court as required under Section 497 (6) of
the Act and considering the ratio laid down by the
decisions of the Delhi H gh Court as well as Karnataka
Hi gh Court, M. Nanavati has strongly urged that the
prayers nmade in these four applications should be granted
and the Conpani es may be ordered to be revived.

19. The O L. has objected to the prayer being
granted in favour of the applicants. He has submitted
that as per the provisions contained in Section 2 (47) of
the Income Tax Act 1961, even if the docunents are not
regi stered but when the conditions specified under
Section 53A of the Transfer of Property Act are
satisfied, ownership in property is construed as
transferred and capital gains tax is attracted. 1In the
present transaction, it seens that the applicant has not
subjected this transaction to tax under Inconme Tax Act.
It seenms quite illogical and unreasonabl e to nmake paynent
of Rs.1,64,11,000/- to tenants even when the Conmpany is
left with no assets as per the account of Liquidator as
on 25.12.2002. In such circunmstances, investigation
should be nade to ascertain how these paynents have been
made when the decision to revive the Conpany was not
taken in general neeting.

20. The O L. has further submitted that the

applicants have tried to avoid the liability under Stanp
Act and Income Tax Act as once the property is disposed
off or distributed to creditors towards their dues, the
applicants are nowtrying to repossess the said | and for
devel opnent. Since the creditors and shareholders are
the same persons, they are twisting the transactions to
their needs. In support of his subnission, he has relied
on the decision of the Hon'ble Suprene Court in the case
of NARENDRA BAHADAR TANDON V/S. SHANKAR LAL [1982] 52
COVPANY CASES 62 : AIR 1980 SC 575 wherein it is held
that once a conpany is dissolved it ceases to exist. The
Li qui dator cannot represent a non-existing conpany or
di scharge any duty or performany function on its behalf
wi t hout express legal authority. A voluntary |iquidator
has no | egal authority, after dissolution of the company,
to execute a sale deed to conplete a transaction entered
into earlier in respect of the | easehold interest of the
Conpany in certain land. On dissolution of the Conpany,
the leasehold interest in the |and vested in the CGovt.
by escheat or bona vacantia, since there was no provision
in the deed of |ease for passing of the interest to the



| essee in the event of the Conpany bei ng wound up

21. After having heard |earned advocates appearing

for the applicants and the O L. and after having
considered the relevant pleadings of the parties as
contained in their affidavits and counter affidavits and
reports and after having perused the necessary docunents
produced before the Court along with their pleadings, the
Court is of the view that necessary stage which requires
t he Conpanies to be voluntarily wound up and dissolved
has not yet been reached as the O L. has not filed any
report before this Court as required under Section 497
(6) of the Act. In absence of any such report, it cannot
be said that the Conpany is already dissolved. Section
497 (6) of the Act clearly stipulates that fromthe date
of the subm ssion of the report to the Court, the Company
shall be deened to be dissolved and Section 487 of the
Act makes it abundantly clear that the corporate status
and corporate powers of the Conpany shall continue unti
it is dissolved. The conbined reading of Section 487 and
497 (6) of the Act nakes it <clear that the Conpanies
st at us has still not been changed and though the
necessary declarations and resolutions were passed for
taki ng the conmpanies into voluntary liquidation, the sane
would not ipso facto result into dissolution of the
Conpany as the nmissing stage of filing the report by the
OL. is still to be reached and before the said stage is
reached, the nenbers and contributories as well as the
Creditors have unani nously decided to revive the Conpany.
There is no inpedi ment under any statute to prevent the
nmenbers and creditors from passing such resol utions for
revival of the Conpanies. The Delhi Hi gh Court has made
it very clear that even in the case of a Conpany which
was al ready wound up by the Court, power under Section
466 of the Act to stay the w nding up proceedi ngs can be
exerci sed and since the Managenent wanted to revive the
Conpany and there was no inpedinent whatsoever, the
wi ndi ng up proceedi ngs shoul d be stayed al t oget her. The
applicants' case is on better footing as the Conpanies
are not yet dissolved and before the report is filed by
the O L., the nenbers and creditors have thenselves
decided to revive the Conpanies. Even the Karnataka Hi gh
Court has taken the view that voluntary w nding up
proceedi ngs, at whatever stage they were, were ordered to
be stayed and shareholders were allowed to elect new
board of directors to achieve the object for which the
Conpani es had been incorporated. The deci sion of the
Hon' bl e Suprene Court relied upon by the O L. is not
applicable to the facts of the present case as in that
case, the Conpany is already dissolved and after
di ssolution of the Conmpany, it 1is not open for the



Li qui dator to exercise its power.

22. Considering the statutory provisions and the

judicial pronouncenents made on the subject, the Court is
of the view that the nenbers / contributories as well as
creditors are well within their right to pass necessary
resolutions for revival of the Conpany and the Court
cannot withhold its approval or sanction to such revival.

23. Wth regard to the objections raised by the O L.

on the ground of avoidance of Capital Gains Tax as wel
as Stanp Duty under the Bonbay Stanps Act, the Court is
of the view that the status of the Conpani es has not been
changed fromthe date of passing the Resolution for
voluntary winding up till this date. The O L. has not
sent his report to this Court and t he revival
applications are pending before this Court. Thus, there
is neither any transfer of assets of the Conpanies nor
there is any distribution of assets anpbngst the nenbers /
contributories. The liability of Capital Gains Tax under
the Incone Tax Act, 1961 arises when there is a transfer
of Capital Asset as defined under Section 2 (47) of the
Act which reads as under :-

2 (47) "transfer" inrelation to a capital asset,
i ncl udes,

(i) the sale, exchange or relinquishment of the
asset; or

(ii) the extinguishnments of any rights therein; or

(iii) the conpul sory acquisition thereof under any |aw,
or

(iv) in a case where the asset is converted by the
owner thereof into, or is treated by him as,
stock-in-trade of a business carried on by him
such conversion or treatment; or

(v) any transaction involving the allowing of the
possession of any i mmovable property to be taken
or retained in part performance of a contract of
the nature referred to in Section 53A of the
Transfer of Property Act, 1882 (4 of 1882);

(vi) any transaction (whether by way of beconing a
menber of, or acquiring shares in, a co-operative
soci ety, conpany or other association of persons
or by way of any agreement or any arrangenent or
in any other manner whatsoever) which has the



effect to transferring, or enabling the enjoynent
of , any inmovabl e property.

24. Section 46 of the Act deals with Capital Gains on

di stribution of assets by conpanies in |iquidation. It
states that notw t hstandi ng anythi ng contained in Section
45, where the assets of a Conpany are distributed to its

sharehol ders in |iquidation, such distribution shall not
be regarded as a transfer by the Conpany for the purpose
of Section 45. It further states that when a sharehol der

on the liquidation of a conpany receives any noney or
other assets fromthe Conpany, he shall be chargeable to
i ncome-tax under the head "Capital Gains", in respect of
the noney so received or the nmarket value of the other
assets on the date of distribution, as reduced by the
anount assessed as dividend within the rmeaning of
sub-clause (c) of Cause (22) of Section 2 and the sum so
arrived at shall be deened to be the full value of the
consideration for the purpose of Section 48. Since the
di ssol ution of the conpanies has not taken place, there
is no question of transfer of assets nor there is any
di stribution of assets and hence, neither Section 2 (47)
nor Section 46 applies to the facts of the present case
and there is no question of liability wunder the Incomne
Tax Act on account of Capital Gains Tax. Simlarly, the
provi sions contained in the Bombay Stanp Act are al so not
i nvoked in the present case as there was no liability of
stanp duty either at the tine when the resolution for the
wi ndi ng up was passed or at the tine when the resol utions
for revival was passed. The stanp duty can be attracted
only when the assets are in fact transferred which is not
the case in the present case and hence, there is no
guesti on of avoi dance of any Stanp Duty.

25. Since the objections raised by the O L. on
account of avoi dance of Capital Gains Tax and Stanp Duty
as a result of the revival of the conpanies are not
tenabl e and since there is no other inpedinent under any
provisions of the Act, the prayers nade in these four
applications are required to be granted and they are
accordi ngly granted. Al the four applications are,
therefore, allowed w thout any order as to costs.

[K.A PU, J.]
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