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ORAL JUDGEMENT
1. This Special G vil Application under Article 226
of the Constitution of |India has been filed by the
petitioner challenging his detention in pursuance of the



order passed against him by Pol i ce Conmi ssi oner
Ahmedabad City, on 19th Septenber, 2004, in exercise of
powers conferred upon him under Section 3(1) of the
Gujarat Prevention of Anti Social Activities Act, 1985
(PASA Act for short). The petitioner is under detention
as bootlegger from 19th Septenber, 2004 in pursuance of
t he above order.

2. The grounds of detention as placed on record

reveal t hat t he det ai ni ng aut hority t ook into
consideration three crimnal cases registered against the
petitioner all before Prohibition Police Station, Wstern
Zone, Ahnedabad under the Bonbay Prohibition Act on 3rd
Novermber, 2003, 20th January, 2004 and 22nd February,
2004. In first case, it was alleged that the petitioner
was found in possession of prohibited country liquor to
the extent of 7 liters, in second case, the petitioner
was found in possession of prohibited country Iliquor to
the extent of 10 liters and in third case, the petitioner

was found in possession of prohibited country liquor to
t he extent of 48 liters. The detaining authority
t horoughl y exami ned the investigation papers in all the

above crinmes registered against the petitioner and cane
to the conclusion that the petitioner was dealing in
storing, selling and transporting the prohibited |iquor

In view of the detaining authority, the liquor is
infjuries to the public health and dangerous to human
life. In view of +the detaining authority, if the
petitioner was kept free the petitioner was likely to
continue his illegal activities in dealing with country
l'iquor. The detaining authority cane to the concl usion
that the activities of the petitioner being bootlegging
activities were prejudicial to the mmintenance of the
public order and adversely affecting the public health.
The detaining authority came to the conclusion that there
was no other alternative, except to detain the petitioner
under the PASA Act to prevent his illegal activities
forthwith. After considering other remedial measures
avai |l abl e against the petitioner under the general |aw,
t he detaining authority passed an order of detention of
the petitioner wunder the PASA Act, which 1is under
chall enge in this petition

3. Learned advocate M. Kam esh Kachhavah for the
petitioner and |earned AGP Ms.H B.Punani for the
respondents were heard at | ength.

4. Qut of wvarious grounds urged on behalf of the

petitioner and opposed and controverted by the |[earned
AGP, it appears that this petition can be exam ned and
di sposed of on the sole issue that whether the detaining



authority applied nmind properly to the nmaterial placed
before him

5. The petitioner was in judicial custody, when the

above said order was executed upon him This fact is
narrated in the grounds of detention by the detaining
aut hority. However, in this respect, the detaining

aut hority cane to the conclusion that though the
petitioner was in judicial custody but at any tinme, he
was likely to prefer the applications for bail in the
sai d cases and was |likely to be released on bail. The
det ai ni ng authority also reached to the subjective
sati sfaction that on so releasing the petitioner on bail
he was likely to continue his illegal boot | eggi ng
activities.

6. The facts of the present case are squarely
covered by the decision of the Apex Court in the nmatter
of Anritlal and other Vs. Uni on Governnent through
Secretary, Mnistry of Finance and others, reported in
AR 2000 (1) S.C. 3675, wherein the Apex Court observed
that there nmust be cogent materials before the officer
passing the detention order that the detenu was likely to
be released on bail. The inference nust be drawn from
the available naterial on record and nust not be the ipse
dixit of the officer passing the order of detention
Li kel i hood of detenu's noving an application for bail was
not held a cogent material and the detention order based
on such material was held liable to be quashed.

7.1n the present case also, it beconmes clear that

there was no material at all placed before the detaining
authority to arrive at the subjective satisfaction that
the detenu was likely to file applications for Dbail
There was no naterial at all placed before the detaining
authority to reach to the conclusion that on so noving
the bail application, the detenu was Ilikely to be
rel eased on bail by the conpetent Court. Thus, the
subj ective satisfaction of the detaining authority as to
endi ng of judicial custody of the petitioner is not based

on any naterial. The subjective satisfaction arrived at
by the detaining authority in this respect, therefore, is
not valid, legal and in accordance with Iaw. The order

under challenged is required to be quashed and set aside
on this ground al one.

8.In the result, the petition is allowed. The

order passed by the Police Comm ssioner, Ahmedabad City
on 19th July, 2004, against the petitioner in exercise of
powers under Section 3(1) of the PASA Act 1is hereby
guashed and set aside. The detenu VIJAY CHAMANII THAKOR



is hereby ordered to be set at liberty forthwith if he is

not required to be detained in jail for any other
purpose. Rule is nmade absolute. Direct service is
permtted.

[J. R VORAJ.]

(vijay)



