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ORAL JUDGEMENT
Rul e. Learned AGP M. S. P. Hasurkar waives service
of notice of rule. At the joint request of the |earned
counsel appearing for the parties, the petition is heard



fromtinme to tinme for final disposal

2. In the present petition, the petitioner has
chal | enged his transfer order dated 10.12.04 by which the
petitioner is ordered to be transferred from the
CGovernment Dental Coll ege, Jammagar to Medical College
Vadodara as Tutor in Dentistry.

3. Brief facts needed to appreciate the controversy
i nvol ved can be noted at this stage.

3.1The petitioner possesses t he educati onal
qualification of Bachelor's Degree in Dental Surgery.
For the period between 1.11.96 to 6.4.97, the petitioner
was appoi nted on ad-hoc basis as Tutor in the subject of
Prosthetic Dentistry. Thereafter from 7.4.97, t he
petitioner was appointed as a Tutor in the subject of
Qperative Dentistry on ad-hoc basis.

3.21n response to the advertisenent issued by the

CGuj arat Public Service Conmission for the post of Tutor
in Operative Dentistry, the petitioner applied and was
sel ected and therefore the Governnent issued an order on
27.12.01 appointing the petitioner on the said post.
Detail ed posting order was given to the petitioner on
15. 1. 02. In the said order, it is indicated that the
petitioner is appointed on the post of Tutor in Qperative
Dentistry Class I1I.

3.3I1t is the case of the petitioner that in the
Government Dental Colleges, there are Tutors engaged for
several different subjects such as, Prosthetic Dentistry,
Oral Dental Pathol ogy, Paedodontia, Operative Dentistry,
Oral Surgery, etc. It is the case of the petitioner that
each such streamis distinct and separate cadre and that
there is no possibility of interm xing of these cadres.

3.41t is also the case of the petitioner that he is
appoi nted on the post of Tutor in Operative Dentistry in
Government Dental College and Hospital and that this
appointnent is only for the Governnent Dental Coll eges
and not for Government Medical Coll eges.

3.51t is also the case of the petitioner that the

cadre of Tutor in Qperative Dentistry in the Government
Dental Colleges is a separate and distinct cadre and that
a separate seniority list for the sane is being
mai nt ai ned by the respondents. It is the case of the
petitioner that fromthe said post of Tutor in Qperative
Dentistry, next pronotion is to the post of Assistant
Professor in Qperative Dentistry. It is being pointed



out that the Tutors in Qperative Dentistry cannot seek or
get pronotion to the post of Assistant Professor in any
other branch and conversely feeder cadre for the post of
Assi stant Professor in Operative Dentistry is the cadre
of Tutor in Operative Dentistry and no other cadre.

3.61n view of the above avernents, the petitioner

has stated in the petition that the petitioner is not
averse to his transfer as long as the sanme is in his
cadre and in Government Dental College. The petitioner
states that he would be willing to be transferred at any
place in the said cadre in Governnent Dental College, but
that his transfer cannot be on any other post and outside
the Government Dental Colleges. It is further contended
that for pronotion to the post of Assistant Professor in
Qperative Dentistry, experience in the relevant field
only is to be counted and when the petitioner is being
posted in the capacity of Tutor of Dentistry in the
CGovernment Medi cal Coll ege, the experience gained by the
petitioner in the said capacity wll not count for
pronotion to the next higher post.

3.6 The petitioner has produced on record certain
seniority lists to denobnstrate the fact that Tutors in
different cadres are distinct and separate categories and
cadres. Learned counsel for the petitioner has al so made
avai l abl e recruitnent rules for the post of Lecturer in
dent al subj ect at Government Dental Colleges and
hospitals. It is not in dispute that the post of
Lecturer in Dental subjects now is redesignated as
Assi stant Professor. The counsel for the petitioner has
also referred to the recruitment rules for the post of
Juni or Lecturers in Dental subjects in Governnent Dental
Col | eges and hospital. It is also not in dispute that
the post of Junior Lectures is now redesignated as
Tut ors.

3.70n the basis of the above recruitnment rules, it
is sought to be canvassed that the cadre of Tutor in
Qperative Dentistry is a distinct and separate cadre and
that pronotion of the petitioner also can only be in the
cadre of Assistant Professor in Operative Dentistry.

4. The respondents have filed affidavit in reply and

resisted the petition. 1In the affidavit inreply, it is
stated that there are three posts in Vadodara Medica
College in Dentistry Departnment vacant since long and it

was, therefore, necessary to transfer the petitioner. It
is contended that lien and seniority of the petitioner is
retained in t he Jamagar Medical Coll ege. It is

contended that the transfer order is in public interest.



It is stated that the petitioner is appointed on the post
of Tutor in Operative Dentistry. However, it is denied
that he could not be directed to teach any other subject.
It is contended that the petitioner is qualified to teach
the subject of Dentistry in nedical colleges.

5. On the basis of the above factual avernents made

by the parties, the counsel for the parties have nmade
oral submi ssions at considerable | ength. Learned counse

for the petitioner submts that the petitioner is ready
and willing to undertake transfer at any place as |ong as
the sane is in his cadre. He submits that the transfer
cannot be outside the cadre so as to mar the chance of
promotion and also to destroy the seniority of the
petitioner. Even otherwise, it is contended that the
petitioner is appointed to the post of Tutor in Qperative
Dentistry in Governnent Dental College and he cannot be
posted outside of Government Dental Colleges or on any
post other than Tutor in Operative Dentistry. From the
material produced on record, it is being contended that
there is no doubt about the fact that the Tutor in
Qperative Dentistry is a separate cadre and that the next
pronotion also is on the specific post of Assistant
Professor in Operative Dentistry. He, therefore, subnmits
t hat when the post of Tutor in Qperative Dentistry is a
di stinct cadre, it is not possible to place the
petitioner on any other post outside of his cadre.

6. Learned AGP Shri Hasurkar subnmits that it is the

prerogative of the Government to place a person on a
particul ar post as per t he requi renent of the
adm nistration. He submts that public interest required
that the petitioner be sent to Vadodara where there were
three vacancies on the post of Tutor in Dentistry in
CGovernment Medical College. He submits that as long as
the transfer is not vitiated on the ground of nal afides
or is not shown to be opposed to any statutory rules or
whol Iy inpermissible, this Court would not interfere with
the exercise of power of transfer by the conpetent
authority. He submits that transfer is the privilege of
the enployer and the Court would not interfere with the
exerci se of such powers especially when it is being
poi nted out that the transfer is in public interest.

7. Having considered the rival subnissions, it is
necessary to deci de whet her the transfer of the
petitioner is outside of his cadre or not and if so
whet her such transfer woul d be pernissible.

7.1From the material on record, it can be seen that
the petitioner was appointed to the post of Tutor in



Qperative Dentistry. There is no serious dispute about
the fact that a separate seniority list for the post of
Tut or in Qperative Dentistry in Government Denta

Colleges is maintained. There is no dispute about the
fact that such separate seniority lists are maintained
for the purpose of Tutors in Governnent Dental Colleges
in different subjects. There is also no serious dispute
about the fact that next pronotion fromthe post of Tutor
in Operative Dentistry is in the higher cadre of
Assistant Professor in Operative Dentistry. There is no
serious dispute about the fact that Tutor in Operative
Dentistry cannot seek pronotion to the post of Assistant
Professor in any other branch. Sinilarly, Tutor in any
other subject cannot seek pronotion to the post of
Assi stant Professor in Operative Dentistry. There is no
serious dispute raised about the fact that CGovernnent
Dental Colleges maintain separate seniority list from
that of Government Medical Coll eges. The recruitnent
rules for the post of Lecturer in Dental subjects in the
CGovernment Dental Coll eges (now redesignated as Assi st ant
Professor) and for the post of Junior Lecturer in Dental
subj ects at Governnent Dental Colleges and Hospitals (now
redesi gnated as Tutors) make things absolutely clear

Firstly these cadres are for the Governnment Dental
Col I eges and Hospitals and that pronotion to the post of
Assistant Professor in a particular branch is fromthe
feeder cadre of tutors in the sane branch. This aspect
has been made clear where for pronotion to the post of
Assi stant Professor what is required is the teaching
experience of three years in the subject concerned. The
subj ect concerned has to be understood as the relevant
branch in which promtion is sought. Along with the
recruitnent rules, |earned advocate for the petitioner
has al so produced an advertisenent issued by the Cujarat
Public Service Conmi ssi on i nviting t he qualified
candidates to apply for the post of Assistant Professor
in Paedodontia which is one of the sub-branches of
Dentistry. Thus it can be seen that the post of
Assi stant Professors also are sub-classified according to
the specialty of the subject. An advertisenent issued by
t he CGuj ar at Public Service Conmi ssi on i nviting
application for the post of Tutor in Operative Dentistry,
which is on record, nmkes it clear that a separate
sel ection process is being undertaken for the post in
guestion. The petitioner has al so produced the seniority
lists for the posts of Tutor in Dentistry in Government

Dental Colleges and Hospitals. Li kewi se, separate
seniority list is also produced for the post of Tutor in
Dentistry in Governnment Medical Colleges. Conpari ng
these two lists internally nakes it further clear that

the post of Tutor in Operative Dentistry in Governnent



Dental Colleges and hospitals is distinct and different
fromthe post of Tutor in Dentistry in Governnent Medical
Col | eges.

8. On the basis of the above overwhel ming materials,

it is abundantly clear that the cadre of Tutor in
Qperative Dentistry in Government Medical Colleges and
Hospitals is distinct and separate cadre and cannot be
confused in any manner with the cadre of Tutor in
Dentistry in Government Medical Colleges. |In fact, this
aspect of the nmatter has not been seriously debated by
the | earned AGP also. Wat is, however, sought to be
contended is that the petitioner is being sent to
Vadodara on vacant post where he is qualified to teach as
a Tutor and when such requirenent is denonstrated before
the Court, transfer order beconmes one in public interest
and therefore the Court should not interfere wth the
sane.

9. In view of the above conclusion factually that |

have reached, nanely, that the <cadre of Tutor in
Qperative Dentistry in CGovernnent Dental Colleges and
Hospitals is different and distinct fromthe cadre of
Tutor in Dentistry in Covernnment Medical Colleges and
that therefore, the transfer of the petitioner is outside
of his <cadre, it is necessary for me to exanine the
legality of the transfer order on the basis of the
contentions rai sed by both the sides.

10. As not ed earlier, learned counsel for the
petitioner has been vehenently wurging that such a
transfer order would be inpermssible and therefore
illegal. On the other hand, |earned AGP strenuously
argued that as long as the transfer order is not nmal afide
nor shown to be opposed to any statutory provisions of
| aw, the same cannot be interfered wth.

11. In support of his contentions, |earned AGP Shri

Hasur kar has placed reliance on the decision of the
Hon' bl e Supreme Court in the case of Union of India v.
Janar dhan Debanat h, 2004 SCC (L&S) 631. In the said
deci si on, however, t he Hon' bl e Supreme Court was
considering a situation where for inefficiency and
m sbehavi our, a Government official was transferred to
another post in the sane cadre. Such a transfer order
was upheld being permssible under FR 15 and 14-B and
Rule 37 of the P & T Manual, Vol.IV though it was
contended to be a penal transfer order w thout any
inquiry. This decision, however, would not apply to the
facts of the present case. One nmy, however, notice that
in the said decision also, the Hon'ble Suprene Court |eft



open the question whether the transfer would result into
| oss of seniority or promotional prospects.

12. The |l earned AGP has pl aced reliance on a decision

of the Hon'ble Suprene Court in the case of Nationa

Hydroel ectri c Power Corporation Ltd. Shri Bagwan, (2001)
8 SCC 574 in support of his contention that unless
transfer order is shown to be the outcome of nmalafide
exercise of power or in violation of any statutory
provision, the same cannot be a subject of judicial

interference as a matter of routine. For the sane
pur pose, he also placed reliance on the decision of the
Hon' bl e Suprene Court in the case of State of Rajasthan
V. Anand Prakash Sol anki, AIR 2003 SC 3849 and in the
case of State Bank of India v. Anjan Sanyal, AR 2001 SC
1748.

13. There cannot be any doubt about the fact that a
transfer order passed by the Conpetent Authority in
exerci se of valid powers cannot be interfered with by the
Court lightly. It goes without saying that unless
transfer order is shown to be pursuant to malafide
exerci se of powers or contrary to the recruitment rules,
the Court would not be justified in interfering with the
transfer orders since it is for the Government to decide
whi ch enpl oyee should be posted at which place and at
whi ch point of tinme in public interest. The questi on,
however, that arises in the present petition is whether
it is permissible at all for the Governnent to transfer
the petitioner from his previous place of posting as
Tutor in Operative Dentistry in CGover nirent Dent a
Colleges and Hospital to the post of Tutor in Dentistry
in Government Medical College. As noted earlier, these
two posts being distinct and separate categories of
posts, is it permissible for t he CGover nirent to
i nterchange the i ncunbent from one position to another

14.11n the case of On Prakash v. Swarup Singh, AR
1986 SC 1672, the Hon'ble Suprene Court nade the
foll owi ng observations.

"9. As is clear by now the fundanmental basis of
the contention that the power of transfer under
the Education Act and its Regul ations conti nues
in force even after the enactnment of the Services
Conmi ssion Act rests on the assunption that the
power of appointnent does not include the power

of transfer. In our opinion, the assunption is
unsust ai nabl e. The schenme wunder the Education
Act envi sages the appointment of a Principal in

relation to a specific College. The appointnment



isinrelation to that College and to no other
Moreover, different Colleges may be owned by
di fferent bodi es or organizations, so that each
Pri nci pal serves a di fferent enpl oyer.
Therefore, on filling the office of a Principa
to a College, a new contract of enmploynent with a
particul ar enployer cones into existence. There
is no State level service to which Principals are
appoi nted. Had that been so, it would have been
possi bl e to say that when a Principal is
transferred fromone College to another no fresh
appoi ntnent is involved. But when a Principal is
appointed in respect of a particular College and
is thereafter transferred as a Principal of
another College it can hardly be doubted that a
new appoi nt ment cones into existence. Al t hough
the process of transfer nmay be governed by
considerations and nove through a machinery,
different from the considerations governing the
appoi ntnent of a person ab initio as Principal
the nature of the transaction is the sane,
nanely, that of appointment, and that is so
whet her t he appoi nt nent be through direct
recruitnment, through promotion fromthe teaching
staff of the sane institution or by transfer from
anot her institution."

14.21n t he case of Cener al O ficer,
Conmandi ng-i n- Chi ef v. Subhash Chandra, AIR 1988 SC 876,
the Hon' ble Suprene Court observed that each of the
Cantonnment Boards is an aut ononous body and the enpl oyees
of one Cantonment Board cannot be transferred to another
Cantonnent Board inasnuch as the service under the
Cantonment Board is not a centralised service or a
service at the State level and therefore any such
transfer of an enployee will mean term nation of services
of the enployee in the Cantonnent Board from which he is
transferred and a fresh appointnment in the Board where he
is so transfered. Wth the above observations, the
Hon' bl e Suprene Court was pleased to uphold the decision
of the Hgh Court which had struck down the rules in
guestion and al so the inpugned order of transfer of the
enpl oyee concer ned.

14.31n the decision of Hydro-Electric Enpl oyees

Uni on, U.P. V. Sudhi r Kumar Sharma, AIR 1998 SC 2970,
the Hon' bl e Suprenme Court observed that under the service
jurisprudence if a wunified cadre is formed by the
enpl oyer consisting of different categories of persons
then there would be no bar for the enployer to nake
transfer within the cadre and for such transfers a



specific order of interchangeability is not required
under |law. Foll owi ng observations of the Hon'ble Suprene
Court in para 11 of the said decision can be noted:

"It may be stated here that under the service
jurisprudence if a unified cadre is forned by the
enpl oyer consisting of different categories of
persons then there would be no bar for the
enpl oyer to nake transfers within the cadre and
for such transfers a specific order of
i nterchangeability is not required under law. As
we have stated earlier that these three category
of officers were constituted into one cadre by
t he enpl oyer - Board in the year 1963, the Board
will be within its power to transfer them from
one post to the other within the cadre itself.
In the aforesaid prenmises, the inmpugned judgnent
of the Division Bench of Allahabad H gh Court
dated 22.8.1995 is wholly unsustainable in | aw
and we accordingly set aside the sane and we
affirm the judgnent of the |learned single Judge
dated 29.9.94 and wit petitions filed by the
Met er Readers stand di smissed. "

14.41n the case of V.Jagannadha Rao V. State of

A P., AR2002 SC 77, the Hon'ble Supreme Court observed
that transfer in relation to the service neans a change
of place of enployment within an organization though
definition may differ and in nmany cases, transfer is
conceived in wider terns as a novement to any other place
or branch of the organization, transfer essentially is to
a simlar post in the same cadre. Follow ng observations
made by the Hon'ble Supreme Court in para 10 may be
not ed:

"10. Transfer in relation to service reduced
to sinple terns means a change of place of
enpl oyment within an organization, as stated in
New Oxford English Dictionary, 1993 Edition

Vol . 2, p. 3367. It is an incidence of public
service and generally does not require t he
consent of the enployee. It npbst service rules,
there are express provi si ons rel ating to
transfer. For exanmple, Fundanental Rule 15
provi des:

"F.R 15(a). The President my transfer a

Governnent servant from one post to another
provi ded that except --
(1) on account of inefficiency or



m s- behavi our, or
(2) on his witten request.

a CGovernment servant shall not be transferred
substantively to, or, except in a case covered by
Rul e 49, appointed to officiate in a post
carrying |l ess pay than the pay of the pernmanent
post on which he holds a lien, or would hold a
lien had his lien not been suspended under Rule
14.

(b) Nothing contained in clause (a) of this Rule
or in clause (13) of Rule 9 shall operate to
prevent the re-transfer of a Governnment servant
to the post on which he would hold a lien, had it
not been suspended in accordance with t he
provi sions of clause (a) of Rule 14."

Service rules sonetinmes define transfer. For
exanpl e, suppl ementary Rul e 2(18) of t he
Fundanental Rules governing Central Government
servants defines transfer in the follow ng ternmns:

"Rule 2(18) : Transfer means the novenent
of a Governnent servant from one headquarter
station in which he is enployed to another such

station, either

(a) to take up the duties of a new post,
or

(b) in consequence of his headquarter.”

Though, definitions may differ and in many cases

transfer is conceived in wder terms as a
noverment to any other place or branch of the
organi zati on, transfer essentially is to a
simlar post in the sane cadre as observed by
this Court in B. Varadha Rao . State of
Kar nat aka (AIR 1987 SC 287). It is now well

settled that a governnent servant is |liable to be
transferred to a simlar post in the sanme cadre
which is a nornmal feature and incidence of
government service and no government servant can
claimto remain in a particular place or in a

particul ar post unl ess, of cour se, hi s
appoi nt nent itself is to a speci fied
non-transferabl e post. No transfer is nade to a
post hi gher than what a Governnent servant is
hol di ng. In other words, it is generally a

|ateral and not vertical novenment wthin the



enpl oyers organi zation."

15. At this stage one nmay also note sone of the
provi si ons of the CGujarat Civil Services (Cenera
Condi tions of Service) Rules 2002. Rule 9(86) defines
the term"transfer" which reads as foll ows:

"9 (86) "Transfer" nmeans the novenment of a
CGovernment enpl oyee from one headquarter station
in which he is enployed to another such station
ei ther -

(a) to take up the duties of a new post; or

(b) in consequence of a change of hi s
headquarters. "

Rule 27 of the said Rules provides that a Government
enpl oyee may be transfered from one place to another
under certain circunstances. The said rule reads as
fol |l ows:

"27. Transfer to a post carrying less pay is
perm ssible: (1) A Governnent enployee may be
transferred from one post to another, provided
t hat, except: -

(a) on account of i nefficiency or
m sbehavi our, or

(b) on his witten request, or

(c) in anticipation of the abolition of the
post on which he holds a lien.

A Governnent enployee shall not be transferred
substantively to, or, except in case covered
under the GQjarat Civil Services (Pay) Rules,
2002, appointed to officiate in a post carrying
less pay than the pay of the permanent post on
whi ch he holds a lien, or would hold a lien, had
his lien not been suspended under rul e-23.

2) Nothing contained in sub-rule (1) of this
rule or in sub-rule (43) of rule 9 shal
operate to prevent the re-transfer of a
CGover nent enpl oyee to the post on which
he would hold a Ilien, had it not been
suspended in accor dance with t he
provi sion of sub-rule (1) of rule-23."



15. 1 Fromthe above rule position also, it can be seen
that the concept of transfer under the Governnent service
woul d nmean taking up the duties of a new post or in
consequence of a change of his headquarters and that a
Covernnment enpl oyee can be transferred fromone place to
another, but this cannot be construed to nmean that the
person can be transferred outside of his cadre.

16. From the above discussion, it can be seen that by
virtue of the impugned order of transfer what is sought
to be done is to transfer the petitioner fromthe present
post of Tutor in Operative Dentistry in a Government
Dental College and Hospital to the post of Tutor in
Dentistry in Governnent Medical College which is wholly
i mperni ssible and would result into serious loss to the
petitioner. Transfer of the petitioner outside his cadre
woul d not be permssible. I, therefore, find that the
respondent had no power to transfer the petitioner from
the post of Tutor in Operative Dentistry in Governnent
Dental College to the post of Tutor in Dentistry in
CGovernment Medical College. |, therefore, find that the
i mpugned order of transfer has been passed wthout any
authority and the sane cannot be sust ai ned.

17. The |l earned AGP has subnitted that currently the

petitioner is not qualified for being promoted to the
post of Assistant Professor in Operative Dentistry.
This, however, would not decide the legality of the
transfer order as the question is not of qualification of
the petitioner for pronotion or his imrediate chance or
right for being considered for pronotion. The question
is one of permissibility of the transfer order and the
powers of the Governnent to effect such a transfer. The
| earned AGP al so contended that the appoi ntment order of
the petitioner specifically provides that he is appointed

on a transferable post. In ny view, such a clause in the
appoi ntnent order would not permt the Governnent to
transfer the petitioner outside of his cadre. | am also

unable to agree wth the subnission of the | earned AGP
that the Gujarat Civil Services Rules do not prohibit
such a transfer and that therefore the sanme is not
illegal. As noted earlier, a conmbined reading of the
rel evant provisions of the said Rules with the well known
and well established concept of transfer of a Government
servant would not permt the Governnent to transfer the
petitioner outside his cadre. For the sane reason,

al so cannot see how the decision of the Hon'ble Suprene
Court in the case of National Hydroelectric Power Corpn

Ltd. v. Shri Bagwan (supra) would help the situation



In the said decision, the Hon'ble Suprene Court was
concerned with the transfer of an enployee at a new
Pr oj ect and his seniority was therefore not being
af fected by such a transfer.

18. In the result, as one of the rare cases | find
t hat t he transfer order having been found wholly
impernmissible and illegal, this is a fit case to

interfere with the sane. The sane is therefore quashed
and set aside.

19. Counsel for the petitioner subnmits that the
petitioner has remained without salary since 10th
December 2004 and the petitioner has sufficient leave to
his credit and woul d apply for |l eave to the authorities.
It is, therefore, directed that the petitioner shal
apply to the Conm ssioner of Health for |eave due to his
credit and if he applies for the | eave, the sane shall be
granted as due.

20. Wth the above directions, the petition is
allowed to the above extent. Rul e is nade absolute
accordi ngly.

21. At the request of the learned AGP, this order is
stayed for a period of three weeks.

(Akil Kureshi, J.)
(vin)



