IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 16618 of 2004

For Approval and Signature:

HON BLE MR JUSTI CE AKI L KURESH

1. Whether Reporters of Local Papers nmay be all owed . YES
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st rat e/ Magi st rat es, Judge/ Judges, Tri bunal / Tri bunal s?

PATEL DUPTI BEN AVRUTLAL
Ver sus
DI STRI CT PRI MARY EDUCATI ON OFFI CER, SABARKANTHA DI ST.
Appear ance:
1. Special Civil Application No. 16618 of 2004
MR FB BRAHVBHATT for Petitioner No. 1-2
MR MANI SH J PATEL for Respondent No. 1-2
MR SP HASURKAR, AGP for Respondent No. 3

CORAM : HON BLE MR. JUSTI CE AKI L KURESHI
Dat e of decision: 31/01/2005
ORAL JUDGEMENT

Rul e. Learned advocate Shri Manish Patel waives
service of notice of rule on behalf of respondent Nos.1l &



2 and |earned AGP M. Hasurkar waives service of rule on
behal f of respondent No. 3.

2. At the joint request of the |earned advocates
appearing for the respective parties, the petition is
taken for final disposal today.

3. Facts leading to the present petition are not

much in dispute. For certain advertised posts of Vidya
sahayak, selection process was carried out and sel ect
list of different categories including general and
reserved categories was drawn. It is a comon ground
that 28 seats belonging to various reserved categories
could not be filed on account of non-availability of
qualified candi dates. Sone of the candi dates who figured
inthe waiting list of the general category approached
this Court by filing Special G vil Application No.3968 of
2004 and this Court while adnmitting the matter on 18.6.04
passed the foll ow ng order

"Heard the | earned advocat es.

Rule. Pending this petition, the respondents are
directed to operate the nerit |list prepared
pursuant to the advertisenent published on 19th
July 2002 (Annexure-B to the petition) and to
fill-in all the vacant posts of Vidya Sahayak
advertised by t he sai d adverti senent by
appoi nt nent of candidates in order of nerit.

The appointnments nade pursuant to this order

shall be ad-hoc and shall be subject to the
result of this petition. Every appointnent order
shall contained the above nentioned stipul ation

The aforesaid exercise shall be conpleted within
six weeks fromtoday.

Regi stry shall send the wit forthwith."

4. From the above order, it can be seen that this

Court by way of interim directions directed t he
respondents to fill in all the vacant posts of Vidya
Sahayaks advertised t hrough adverti senment dated 19th July
2002. This was of course subject to the result of the
petition.

5. It is contended on behal f of the petitioners that

t he respondent s i ssued appoi nt nent orders to 28
candidates fromthe waiting |ist. Qut of these 28
candi dates, only 22 candi dates accepted the appoi ntnents
and 6 seats still remain vacant. It is the case of the



petitioners that the respondents shoul d have operated the

waiting list further to the extent of filling up 6 vacant
posts which have remained unfilled on account of non
joining of the appointed candi dates. To this factua

aspect of the natter, nanely, that 28 appoi ntnent orders
were issued and 22 out of the 28 candidates actually
joined duty, there is no dispute by the respondents.

6. When this Court has by way of interimdirections
directed the respondents to fill in all the vacant posts
of Vidya Sahayaks advertised vide advertisenent dated
19.7.02 by meki ng appoi ntment of the candidates in order
of nerits, the respondents should have further operated
the waiting list and filled up the vacancies. It is not
in dispute that the names of the petitioners figure in
the waiting list.

7.1n the result, respondents are directed to act in
furtherance of the interimorder dated 18.6.04 passed by
this Court in Special Civil Application No.3968 of 2004
and to ensure filling up of the remaining 6 vacancies
al so subject, of course, to the final outcone of Special
Cvil Application No.3968 of 2004. The petition is
allowed to the above extent. Rule is nmade absolute
accordingly with no order as to costs.

Di rect service.

(AKki | Kureshi, J.)
(vjn)



