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As common questions of law and facts arise in all
the three petitions, they are being disposed of by this
conmon Judgrment and Order

2. In Special Civil Application No. 7528 of 2004,

the petitioner, Saurashtra Chemicals Ltd., [hereinafter
be referred to as "SCL") has challenged the legality and
validity of the order passed by the Sole Arbitrator
Justice K Ramanoorthy (Retd.) dated 20th My 2004 by
which the learned Sole Arbitrator had disnissed the
application subnmtted by the petitioner under Section 16

of t he Arbitration and Conci liation Act , 1996
(hereinafter referred to as "the Act"). It is also
further prayed for a declaration that the proceedings
before the respondent No.1, i.e., learned Sole Arbitrator

are a nullity in the eye of law and that the Sole
Arbitrator has no jurisdiction to adjudicate upon the
al | eged di sputes between the parties.

3. 1n Special Civil Application No. 9710 of 2004,

the petitioner, Birla VXL Linited [hereinafter referred
to as "Birla VXL"] also challenged the order passed by
t he r espondent No. 1, Sole Arbitrator, Justice K
Ramamoorthy (Retd.) dated 20th May 2004 by which the Sol e
Arbitrator has also dismssed the application subnitted
by the petitioner wunder Section 16 of the Act. It is
al so further prayed for an appropriate, wit, direction
or order declaring that the Sole Arbitrator, respondent
No.1l has no jurisdiction to adjudicate upon respondent
No.2 D.L.F. Universal Linmted s claimas against the
petitioner Birla VXL Ltd., and that the proceedings
before himqua the petitioner are a nullity.

4. So far as Special Civil Application No. 16075 of

2003 is «concerned, the sanme is filed by SCL chall engi ng
the order passed by the Sole Arbitrator late Justice N. J.
Pandya (Retd.) dated 23rd Septenber 2003 in disnissing
the application submtted by the petitioner under Section
16 of the Act not staying the proceedi ngs pendi ng before
it during the notification under the provisions of the
Bonbay Relief Undertaking Act ("BRU Act" for short). It
is also further prayed for an appropriate wit, direction
or order directing the respondent No.1 Sole Arbitrator to
stay the proceedi ngs pending before him at the stage
where the said notification under BRU Act was received
till the date of expiry of the said notification or till
such date to which the said notification is extended. It
is also further prayed for directing the respondent No.1
Sole Arbitrator not to proceed with the pronouncenent of
the award till said notification remains in force till
the date of expiry of the said notification or till such



date to which the said notification is extended

5. In the present group of petitions, the follow ng
guestions arise for consideration

(i) Whether against the interlocutory order and/or
order passed by the Sole Arbitrator passed under
the provisions of the Act a wit petition under
Article 226 of the Constitution of Indiais
mai nt ai nabl e;

(ii) If against the interlocutory order/order passed
by t he Sol e Arbitrator passed under the
provisions of the Act nore particularly order
passed under Sec. 16 of the Act a petition under
Article 226 of the Constitution of Indiais
nmai ntai nabl e in that case whether the petition is
required to be entertai ned or not;

(iii) I'n view of the Notification issued by the State
CGover nirent under the provisions of BRU Act
declaring the company as 'Relief Undertaking
whet her the arbitration proceedings against the
said conmpany can be proceeded further or is
required to be stayed till the wvalidity of the
said Notification.

6. Few facts are necessary for the purpose of

determ nati on of the present group of petitions. The
r espondent No.2, DLF Universal Limted (hereinafter
referred to as "DLF") entered into a contract wth the
petitioner of Special Cvil Application No. 9710 of
2004, Birla VXL and the said Birla VXL placed 3 purchase
orders upon DLF in the nmonth of Decenmber 1994 for its
Chemical Division. |1t appears that during perfornance of
the contract certain disputes arose between DLF and Birla
VXL pursuant to which DLF invoked the Arbitration Act
contained in the said purchase orders and DLF sent a
notice invoking arbitration agreement to Birla VXL. In
the nmeanwhile vide order dated 20th Cctober 1999 this
Court sanctioned a schenme of arrangenent proposed between
Birla VXL and SCL whereunder the Chem cal Division of the
Birla VXL was nerged into SCL and accordingly it was
transferred and vested in SCL. DLF filed a Petition No.
5 of 2002 under Section 11 of the Act for appointnent of
Arbitrator before this Court and Birla VXL as well as SCL
were also parties to the said arbitration petition. The
Nom nee to Hon' bl e the Chief Justice of this Court vide
order dated 29.10.2002 was pl eased to appoint Justice K
Ramamoorthy (Retd) as Sole Arbitrator. It is the case of
the respective petitioners that while appointing the



respondent No.1 as Sole Arbitrator |liberty was reserved
to raise their prelimnary contentions before the | earned
Sole Arbitrator. It appears fromthe record that being
aggrieved and dissatisfied with the aforesaid appoi nt ment
and the order passed in Arbitration Petition No. 5 of
2002 the SCL had preferred Special G vil Application No.
460 of 2003 before this Court and the | earned Single
Judge of this Court vide order dated 17th March 2003

dismissed the said Special Cvil Application against
which a Letters Patent Appeal was preferred which was
subsequent |y wit hdrawn. It appears that thereafter the

| earned Sole Arbitrator issued notice dated 6.1.2003 to
the parties to appear for a prelimnary hearing on
28.1.2003. However as there was a stay granted by this
Court the matter was adjourned. However, in view of the
di smssal of the aforesaid Special G vil Application No.
460 of 2003 and vacation of the interimrelief the Sole
Arbitrator once again issued a notice dated 22.4.2003
directing the parties to attend for a prelimnary hearing
on 27.5.2003 and the matter was adjourned to 11.8.2003
for filing claimstatenent and reply thereto and for
adm ssi on/ deni al of docunents. It is the case of the
petitioner SCL that in the neantime the Labour and
Enpl oynent Depart ment of Government of Gujarat by
Notification dated 5.6.2003 declared the SCL to be a
Rel i ef Undertaki ng under the BRU Act and according to the
petitioner considering Section 4 of the BRU Act the
rights, privileges, obligations and liabilities (other
than those liabilities etc., towards its enployees)
occurred or incurred before 5th June 2003 and any renmedy
for enforcement thereof is required to be suspended and
the proceedings relating thereto pending before any
Court, Tribunal, Oficer or Authority is required to be
stayed during one year commencing from5th June 2003 and
ending on 4th June 2004 and that thereafter the said

notification has been renewed till 4.6.2005. It 1is the
case of the petitioner of Special Civil Application No.
7528 of 2004, i.e., SCL that t hey preferred an

application wunder Section 16 of the Arbitration Act
before the |l earned Sole Arbitrator stating that pursuant
to the scheme of arrangenent between Birla VXL and SCL
all liabilities of Chemical Division of Birla VXL canme to
be vested in the petitioner and the DLF ought to have
sent the notice invoking arbitration to the SCL. The
primary and mandatory requirenment of the Arbitration Act
was not challenged by DLF and thus arbitral proceedings
before the respondent No.1 Sole Arbitrator were not
mai nt ai nabl e agai nst SCL. It also appears fromthe
record that SCL also preferred an application under
Section 20 of the Arbitration Act for change of venue of
arbitration to Porbandar in terns of Cause 15 of the



purchase orders as the arbitration proceedi ngs were being
conduct ed at New  Del hi . The petitioner SCL also
preferred an application under Section 16 of t he
Arbitration Act for stay of arbitral proceedings in view
of the fact that SCL being declared as a Rel i ef
Undert aki ng under t he BRU Act. The learned Sole
Arbitrator rejected all the above three applications by
its order dated 20.5.2004 and therefore the petitioner
has preferred the Special Civil Application under Article
226 of the Constitution of India for the aforesaid
reliefs.

6.1. It appears from the record of Special Cvi
Application No. 9710 of 2004 that petitioner of the said
Special Cvil Application Birla VXL also noved an
application wunder Section 16 of the Arbitration Act
before the Sole Arbitrator for a declaration that there
is no existing arbitration agreenment between Birla VXL
and DLF and that in absence of any arbitration agreenent
between Birla VXL and DLF the |earned Sol e Arbitrator
does not have any jurisdiction relating to the present
arbitration proceedings qua Birla VXL and it was further
prayed to delete Birla VXL's nanme from the array of
parties wth regard to claimfiled by DLF and it is al so
further prayed for rejection of DLF's claimagainst Birla
VXL. The aforesaid application and the prayer was nade
by Birla VXL contending inter alia that in view of
sanction of the schenme by this Court denerging the
Chemical Division of Birla VXL and transferring the
Chemical Division of Birla VXL to SCL all assets and
liabilities of t he Chenmical Division cane to be
transferred to SCL and with the sanction of the schenme of
denerger between Birla VXL and SCL by the Hon' bl e Guj ar at
Hi gh Court Saurashtra Chemicals stand substituted in the
contract with DLF and consequently with effect from
1.7.1998 there is no privity of contract between DLF and
Birla VXL. The aforesaid application also cane to be
di smissed by the |l earned Sole Arbitrator by order dated
20th May 2004 agai nst which the petitioner Birla VXL has
preferred the present Special Civil Application No. 9710
of 2004 under Article 226 of the Constitution of I|ndia.

6.2. It appears from the record of Special Cvi

Appl i cation No. 16075 of 2003 that the dispute is
bet ween one Krupp Industries (lI) Ltd and the SCL and the
said Krupp Industries (I) Ltd., [hereinafter referred to
as "KIL"] had entered into a contract with the SCL by
Purchase Order dated 1.6.1994. As there was a dispute
between the said KIL and the SCL the Arbitration d ause
was i nvoked and late M. Justice N.J. Pandya (Retd.)
was appoi nted as Sole Arbitrator; during the pendency of



the arbitration proceedings between the KIL and the SCL
before the Sole Arbitrator, by notification dat ed
5.6.2003 issued by the Labour and Enpl oynent Departnent,
CGovernment of Cujarat, dated 5.6.2003 the SCL cane to be
declared as a relief undertaking under the BRU Act which
i s extended upto 4.6.2005 and as according to the SCL by
virtue of Section 4 of the BRU Act, rights, privileges,

obligations, liabilities (other than those liabilities
etc., towards its enployees) occurred or incurred before
5th June 2003 any renmedy for the enforcenment thereof
shall be suspended and proceedings relating thereto
pendi ng before any Court, Tribunal, O ficer or Authority
shall be stayed during one year conmencing from5th June
2003 and endi ng on 4th June 2004 whi ch has been extended
till 4.6.2005 the arbitration proceedi ngs before the Sol e

Arbitrator was required to be stayed during the period of
the said notification; and therefore the SCL subnmitted an
application wunder Section 16 of the Arbitration Act
before the Sole Arbitrator for staying the arbitration
proceedings and the Sole Arbitrator by his order dated
23.9.2003 rejected the application of the SCL for such
arbitration proceedings which is challenged by the
petitioner SCL before this Court by way of present
Special Cvil Application No. 16075 of 2003 under
Article 226 of the Constitution of India.

7. Heard Shri M hir Thakore, |earned Senior Advocate

for Ms. Singhi & Company appearing for Saurashtra
Chemicals Ltd; Shri KS Nanavati, |earned Senior Advocate
for Ms. Trivedi & Gupta for Birla VXL Limted; Shri
M L. Vermm, |earned Senior Advocate with Shri Anil Sheth
for DLF Universal Limted, and Shri P.M Thakkar, | earned
Seni or Advocate for Krupp Industries (1) Ltd.

8. Shri  Mhir Thakore, the | earned Senior Advocate
appearing on behalf of SCL has relied upon the follow ng
deci sions/judgnents in support of his contention and
subm ssion that a wit can lie to an Arbitrator appointed
by the parti es;

(1) Andi Mukta Sadguru Shree Miktajeevandas Swanmi
Suvarna Jayanti Mhotsav Smarak Trust and O hers
Vs. V.R Rudani And Others, reported in (1989) 2
SCC 691,

(2) ONGC Ltd. Vs. Saw Pipes Ltd, reported in (2000) 5
SCC page 705;

(3) Ms. Anuptech Equipnments Private Ltd. Vs. Ms.
Ganpati Co-op. Housing Society Ltd., Mnbai and



others, reported in AIR 1999 Bonbay 219;

(4) Indian QI Corporation Limted Vs. ATV Projects
India Limted and Another, reported in

2004 (2) Arbitration Law Report Page 432 (Delh
H gh Court);

(5) Subash Singh & Co. Vs. G rnar Fibres Ltd.
reported in 2000(1) Arbitration Law Report, Page
430 (Punjab & Haryana) Para 10 at Page 439.

8.1. Shri  Thakore, |earned Seni or Advocat e has

submtted that the wit can be issued to any person or
authority so long as he perforns public duty irrespective
of whether it is a "State" under Article 12 of the
Constitution of India. Rel yi ng upon paragraphs 15, 20
and 22 of the Judgment of the Hon'ble Supreme Court in
the case of Andi Mikta Sadguru Shree Miktaj eevandas Swani
Suvarna Jayanti Mahotsav Smarak Trust and Others Vs.
V.R  Rudani And Others (Supra), it is submtted that
against the order passed by the Arbitrator under the
provisions of the Arbitration Act a petition under
Article 226 of the Constitution of India is maintainable.
It is further subnmitted that the Arbitral Tribuna
constituted as per the provisions of the Arbitration Act
owes a positive obligation towards the parties to the
arbitration and such obligation is cast on the Tribuna
both by contract and by statute. Relying upon Section
28(1)(a) of the Arbitration Act, it is submitted that it
i nposes a duty on the Arbitral Tribunal to try and decide
the dispute in accordance with the substantial |aw for
the tine being in force in India and for that purpose
Shri  Thakore has relied upon the judgnent in the case of
ONGC Ltd Vs. Saw Pipes Ltd (supra) nore particularly
paras 14, 15 and 31 of the said Judgnent. It is
therefore submitted that it is a duty cast wupon an
Arbitration to act wthin the paraneters of the public
policy of the Governnent of India. It is further
submitted that an Arbitral Tribunal owes a duty under
Section 28(1) of the Arbitration Act to act in accordance
with the terms of the Act and any order of an Arbitrator
which is contrary to the terns of the contract would be
in contravention to the said provisions of the Act and
thereby contrary to the public policy of India and/or
agai nst the established substantial law of India. It is
also further subnmitted that an Arbitral Tribunal is
required to adjudicate upon civil rights of the parties,
which otherwise would be adjudicated upon by the Courts
of India, under the relevant statutes and therefore the
Arbitral Tribunal discharges a judicial function, which



squarely falls within the anbit of phrase "public duty".
Section 34 and Section 37 of the Arbitration Act clearly
envi sage the Legislative intent that an Arbitral Tribuna
bei ng under the supervisory control of the Courts of
India it cannot be contended that an Arbitral Tribunal

t hough appoi nted by the agreenment between the parties, is
not dischargi ng any "public function". It is further
submitted an Arbitral Tribunal owes a duty to the parties
to deternine whether a claim is barred by limtation
under the provisions of the Limtation Act, 1963.
Section 27(5) of the Act provides that persons guilty of
contenpt to the Arbitral Tribunal shall be subject to the
i ke di sadvant ages, penalties and puni shnents by order of
the Court on the representation of the Arbitral Tribuna
as they would incur for the |ike offences any suits tried

before the Court. It is also further subnmitted that
apart fromthe public duties which an Arbitral Tribuna
owes t he Arbitral Tri bunal also perforns public

functions. For that purpose, provisions of Section 36,
Section 20(2), Section 34 and Section 37 of the
Arbitration Act are relied upon. It is submtted that
Section 36 of the Act provides that on expiry of tine for
making an application to set aside an arbitral award or
on rejection of such an application, the said award shal

be enforced under the provisions of the Code of Cvi

Procedure, 1908 in the same manner as if it were a decree
of the Court. It is further subnmitted that an Arbitral
Tribunal is required to adjudicate upon the civil rights
of the parties, which otherw se woul d be adj udi cated upon
by the Courts of India under the relevant statutes. Thus

an Arbitral Tribunal discharges a judicial function. It
is also further submtted that even otherw se t he
Arbitral Tribunal 1is wunder supervisory control of the

Courts as defined under Section 2(1)(e) of t he
Arbitration Act which in turn wunder the appellate
revi sional and supervisory jurisdiction of the H gh Court
and consequently anmenable to the wit under Article 226
of the Constitution of India. For that purpose, Shri
Thakore has al so relied upon the judgnent of the Bonbay
High Court in the case of Ms. Anupt ech Equi pnent s
Private Ltd. Vs. Ms. Gnpati Co-op. Housing Society
Ltd., Mnbai and others, (supra), by which the Bonbay
Hi gh Court has entertained the wit petition against the
decision of the Arbitral Tribunal. Shri Thakore has
relied upon Para 17 of thereof which reads as under

17. The question that will arise is whether
this Court <can exercise its extra ordi nary
jurisdiction under Article 226 of t he

Constitution or Article 227. Article 227 is the



power of superintendence of this Court over
Tribunals. For that purpose it will have to be
exam ned whet her the Arbitral Tribunal as
constituted under the Act of 1996 is a Tribuna

over which this Court would have supervisory
jurisdiction. the other aspect of the mtter
woul d be to consider whether the Arbitral

Tri bunal would cone wunder the expression of
"ot her person"” and as such a wit could be issued
to such person or authority under Article 226.

Bef ore proceeding to exanmine the matter it would
be advisable to consider some judgnments of the
Apex Court in so far as appoi nt nent of
Arbitrators are concerned. At this outset let ne
make it clear that a distinction has been drawn
between a statutory Tribunal and a Tribuna

appoi nted by consent of parties. It is in that
context the need to examne t he deci si ons
rendered under Section 10-A of the Industria

Di sputes Act, 1947. The first such judgnent
before Section 10(A) was anended is in the case
of Engi neeri ng Mazdoor Sabha v. Hind Cycles Ltd.

AR 1963 SC 874. The question before the Apex
Court was whet her against an award by an
Arbitrator appointed under Section 10-A of the
|.D. Act, an appeal could lie to the Apex Court
under Article 136. An appeal lies only from
order of Courts or Tribunals. The question was
whet her the Arbitrator appointed under Section
10(A) was a Tribunal. Gajendragadkar, J., as the
| earned Chief Justice then was, observed as under
(At Pp. 881-882 of AIR):-

"Article 226 under which a wit

of certiorari can be issued in an
appropriate case is, in a sense, w der
than Article 136, because the power
conferred on the H gh Courts to issue
certain wits is not conditioned or
l[imted by the requirenent that the said
wits can be issued only against the
orders of Courts or Tribunals. Under
Article 226 (1), an appropriate wit can
be issued to any person or authority,
including in appropriate cases any
CGover nrrent , wi thin t he territories
prescri bed. Therefore, even i f t he
arbitrator appointed under Section 10-A
is not a Tribunal under Article 136 in a
proper case, a wit may |lie against his
award under Art. 226".



The next judgnment is in the case of
Rohtas Industries Ltd. v. Rohtas |ndustries Staff
Union, AIR 1976 SC 425. A reference was nade
under Section 10-A of the Industrial Disputes
Act, 1947. An award cane to be passed. The said
Award when challenged before the Hi gh Court of
Calcutta was rejected in so far as denial of
wages during the strike period. However, the
Court quashed part of the award which directed
paynment of conpensation by the workers to the
management. The company canme in appeal against
the said judgment. Before the Apex Court various

chal | enges were raised. We are concerned with
the first challenge which was fornmulated as
under : -

"An award under Section 10-A of the Act
Saviours of a private arbitration and is not
anenable to correction under Art. 226 of the
Constitution."”

To the sane argunent there was an
addi ti onal argunent which ran as under: -

"Even i f there be jurisdiction, a
di scretionary desistence from its exercise is
wi se, proper and in consonance with the canons of
restraint this Court has set down"

While answering the said issue the Apex
Court has observed as under [AIR 1976 SC 425,
Para 9]: -

"The expansi ve and extraordi nary power of

the Hi gh Courts under Article 226 is as wi de as
t he anplitude of the |anguage used indicates and
SO can affect any person --even a private
i ndividual --and be available for any (other)
purpose, even one for which another renedy may
exi st. The amendment to Article 226 in 1963
inserting Article 226(1-A) reiterates the targets
of the wit power as inclusive of any person by
t he expressive reference to "the residence of
such person".

The Court examned the judgnent in
Engi neeri ng Mazdoor Sabha (AIR 1963 SC 874) and
thereafter proceeded to answer as under (At P
429 of AIR 1976 SO): -



"W agree that the position of an
arbitrator wunder Section 10-A of the Act (as it
then stood) vis a vis Article 227 m ght have been
different. Today, however, such an arbitrator
has power to bind even those who are not parties
to the reference or agreement and the whole
exerci se under Section 10-A as well as the course
of the force of the award on publication derives
fromthe statute. It is legitimate to regard
such an arbitrator now as part of the methodol ogy
of the sovereign's dispensation of justice, thus
falling within the rai nbow of statutory Tribunals
anenabl e to judicial review. This observation
made en passant by wus is induced by the
di scussion at the bar and turns on the amendnments
to Section 10-A and cognate provisions |ike
Section 23, by Act XXXVI of 1964".

Rel ying on these judgnents it was sought

to be argued that the arbitral Tribunal under the
Act of 1996 woul d be such other person to whom a
wit could go under Article 226 of t he
Constitution. Before proceeding to consider that
aspect of the matter, it is essential to refer to
the subsequent judgnent of the Apex Court in the
case of Rai pur Devel opnent Authority v. M s.
Chokhamal Contractors, AR 1990 SC 1426. The
j udgrment of Rohtas Industries (AIR 1976 SC 425)
cane up for consideration before the Apex Court
in the case of Raipur Developnent Authority
(supra). It was sought to be contended that
under the Act of 1940 the Arbitrators were bound
to give reasons as that was a requirenent of
natural justice and in the event reasons were not
given the Award was liable to be remtted or set
asi de. In other words the Apex Court was called
upon to consider the guesti on whet her an
arbitrator appointed under the Act of 1940 was
exerci sing quasi judicial powers and as such on
failure to give reasons the award was liable to
be set aside. Reliance was also placed in the
case of Rohtas |Industries. (AIR 1976 SC 425).
t he sane was distingui shed by the Apex Court by
observing as wunder (Para 32 of AR 1990 SC
1426) : -

"A distinction was thus nmade between
statutory arbitrations under Section 10-A of the
Industrial Disputes Act and private arbitrations.
It is not necessary to refer to the other cases
cited before us which have a bearing on Section



What

"Ther e

10- A of Industrial Disputes Act, 1947"

is inportant to bear in nind are the

foll owi ng observations in para 37 of the judgnent
whi ch are reproduced herei nbel ow : -

is however, one aspect of

non- speaki ng awards in non-statutory arbitrations
to which CGovernment and CGovernmental authorities
are parties that conpel attention. The trappings
of a body which discharges judicial functions and
requires to act in accordance with law with their
concomtant obligations for reasoned decisions
are not attracted to a private adjudication of
the nature of arbitration as the latter, as we
have noticed wearlier, is not supposed to expert
the State's sovereign judicial power".

thus clear fromthe said judgnent

that the Apex Court cane to the conclusion that
trappings of a body which discharges judicial
functions and requires to act in accordance wth
law with their concomtant obligation for
reasoned deci sions are not attracted to a private
adj udi cation of the nature of arbitration as the
latter is not supposed to exept the State's
sovereign judicial power. Bef ore proceedi ng
further it will also be necessary to refer to the
judgrment relied upon by the respondents in the
case of Snt. Ruknmanibai CGupta V. Col | ect or

Jabal pur, (1980) 4 SCC 556: (AIR 1981 SC 479).
In that case the question before the Apex Court
was that in case of a Governmental contract, if
there were difference or dispute the matter was

left to the State for its final decision. It was
hel d t hat such a clause was a clause of
arbitration. A petition came to be filed
challenging the said award under Article 226 of
the Constitution of India. The High Court

dismissed the Wit Petition on the ground that
the award could not be challenged by way of
Article 226 but only under the provisions of the
Arbitration Act. While answering the question in
par agraph 10 the Apex Court held that the reliefs
sought by the appel | ant by i nvoki ng t he
extraordinary jurisdiction of the H gh Court
under Article 226 could have been obtained by
proceedi ng in accordance with the relevant
provisions of the Arbitration Act. In that
situation, if the Hgh Court had declined to
entertain the wit petition, no exception could



be taken to it as the wit jurisdiction of the
Hi gh Court under Article 226 of the Constitution
is not intended to facilitate avoidance of
obligation voluntarily incurred.

Ther ef or e, consi dering t he above

"(16).

judgrments can it still be said that this Court
can exercise the extraordinary jurisdiction under
Article 226. As pointed out earlier, a wit can
go to any person or authority. Under the Act of
1940 arbitrati ons under the Arbitration Act, 1940
have been held to be in the nature of private
arbitrations and not in exercise of the State's
sovereign judicial power. A distinction has been
made between t he provi si on for statutory
arbitration and for private arbitration. Does
the Act of 1996 nmake any distinction in so far as
this aspect is concerned. |If the Act is in pari
materia with the Act of 1940 in that event it
will not be possible to hold that a wit could go
under Article 226 of the Constitution. To ny
mnd the Arbitration & Conciliation Act, 1996 has
nmade a departure and an arbitral Tribunal under
the Act of 1996 can be said to be a person if not
a Tribunal to whoma wit could go. Even in
Engi neering Mazdoor Sabha (AIR 1963 SC 874)
(supra) the Apex Court noted that the Arbitration
under Section 10-A is different from a private
Arbitration. The following observations in
para. 16 are rel evant :-

It may be conceded that having

regard to several provisions contained in the
Act, and the rules framed t her eunder, an
arbitrator appointed wunder S. 10- A cannot be
treated to be exactly simlar to a private
arbitrator to whom a dispute has been referred
under an arbitration agr eenment under t he
Arbitration Act. The arbitrator under S. 10-A
is clothed with certain powers, his procedure is
regul at ed by certain rules and the award
pronounced by him is gi ven by statutory
provisions a certain validity and a binding
character for a specified period. Having regard
to these provisions, it may perhaps be possible
to describe such an arbitrator, as in a |oose
sense, a statutory arbitrator and to that extent,
the argunment of the | earned Solicitor General may
be rejected. But the fact that the arbitrator
under S. 10-A is not exactly in the sane
position as a private arbitrator, does not nean



that he is a Tribunal under Art. 136. Even if
some of the trappings of a Court are present in
his case, he lacks the basic, the essential and
the fundanmental requisite in that behal f because
is not invested with the State's i nher ent
judicial power. As we will presently point out,
he is appointed by the parties and the power to
deci de the dispute between the parties who
appoint himis derived by himfromthe agreenent
of the parties and from no other source. The
fact, that his appointnent once nmade by the
parties is recognised by Section 10-A and after
his appointnent he is clothed with certain powers
and has thus, no doubt, some of the trappings of
a Court, does not nmean that the power of
adj udi cation which he is exercising is derived
from the State and so, the main test which this
Court has evolved in determning the question
about the <character of an adjudicating body is
not satisfied. He is not a Tribunal because the
State has not invested him wth its inherent
judicial power and the power of adjudication
which he exercises is derived by himfromthe

agreenment of the parties. Hi s position, thus,
nmay be said to be higher than that of a private
arbitrator and [ ower than that of a Tribunal. A
statutory Tri bunal is appoi nted under the

rel evant provisions of a statute which also
conpul sorily refers to its adjudication certain

classified classes of disputes. That is the
essential feature of what 1is properly called
statutory adjudication or arbitration. That is

why we think the agreenent strenuously urged
before us by M. Pal that a wit of certiorari
can lie against his award is of no assistance to
t he appell ants when they contend that such an
arbitrator as a Tribunal under Article 136."

The reasons are as under:- Reading of
Section 8 with Section 5 of the Act of 1996 in
cases where there is an arbitration agreenent, no
judicial authority can intervene except when so

provided in the Act. The jurisdiction is
excl usi ve. Section 10 controls the conposition
of the Arbitral Tribunal. Section 16 confers a

power upon the Tribunal to decide on its own
jurisdiction. Section 17 has conferred a power
on the Tribunal to nmake an order as an interim
neasure for protection of the subject matter of a
di spute. Under Section 37 such an order granting
or rejecting interimrelief is subject to appea



to the Court. Under sub-section (4) of Section
19 of the Arbitral Tribunal has been given power
to det er m ne t he adm ssibility, relevance,
materiality and wei ght of any evidence. Under
Secti on 25 the Tribunal can termnate the
proceedings if claims statement is not filed
within the tinme stipulated under Section 23 and

if no sufficient cause is shown. Under proviso
to Section 24(1) the Tribunal is bound to grant
oral hearing on request by the parties. Mor e

important is sub-section (5) of Section 27 if
persons are gquilty of any contenpt of t he
Arbitral Tribunal during the conduct of arbitral
proceedings they are subject to t he like
di sadvant ages, penalties and puni shnents by order
of the Court on the representation of the
arbitral tribunal as they would incur for |Ilike
of fences in suits tried before the Court. In the
Act of 1940 there was no specific reference to
contempt of arbitral Tribunal which has been
conferred by Section 27 of the Act of 1996. Once
a person can be punished for contenpt of the
Tri bunal, which can be done where the Act tends
to bring the admnistration of justice into

di srespect or i nterference with t he
adm nistration of justice, shows that such a
"Tribunal' discharges the i nher ent j udi ci al

functions of the State. By virtue of Section 36
the Award is deenmed to be a decree which can be
enforced under the Act unlike the Act of 1940
when it had to be made a decree by the order of

t he Court. Under Section 37(2), an Appeal is
provi ded for against certain orders nade by the
Arbitral Tribunal. |In other words its orders are

appeal able. To my mind on consideration of those
provisions even if it be held that the Tribuna
is not a Tribunal within the meaning of Article
226 of the Constitution, it would neverthel ess be
a person to whoma wit could go under Art. 226
of the Constitution. | am therefore, clearly of
the opinion that where a renedy is not available
to an aggrieved person and considering Section 5
of the Arbitration Act of 1996 this Court can
exercise its extraordinary jurisdiction under
Article 226 of the Constitution. In passing

may menti on that this exercise had to be
undergone in view of non-availability of renedy
to aggrieved parties. It is true also that one
of the objectives of the Act of 1996 is to
m nimse the supervisory role of Courts. On the
ot her hand proceedings in arbitration involve the



Cvil rights of the parties. It is a cardinal
principle of our jurisprudence that no nan shoul d
be left without a renmedy. Judicial review cannot
be made dependent on nen who pass orders.
Hi erarchy of Courts is an answer to that."

Shri Thakore has al so relied upon the order passed by the
| earned Single Judge of this Court dated 30th Septenber
2004 rendered in Special Civil Application No. 2673 of
2003 (Unreported Judgnent) in the case between ONGC Ltd.
Vs. Samarth Builders by which the |earned Single Judge
has entertained the wit petition against an Arbitrator
appoi nted by agreement of parties.

9. Shri ML. Var ma, | ear ned Seni or Advocat e
appearing on behalf of DLF has relied upon the follow ng
judgrments in support of his submission that against an
order passed by a Sole Arbitrator petition under Article
226 of the Constitution of India is not maintainable:

(1) Bal ki shen @ul zari Lal Vs. Panna Lal Sud &
QO hers, reported in AIR 1973 Del hi 108;

(2) State of Oissa Vs. Lakshm narayan Samantaray &
Anr., reported in AIR 1982 Oissa 93;

(3) M Moideen Kutty Vs. Divisional Forest Oficer,
Ni lambur & Os., reported in 1988 (2) ALR Page
37,

(4 R Vs, Di spute Conmittee of the National Joint
Council & Os., reported in 1953 (1) Al England
Reports. (QB.D.) 327,

(5) Executive Committe of Vaish Degree Col | ege,
Shami & O's. Vs. Lakshnmi Narain & Os.,
reported in (1976) 2 SCC Page 58;

(6) Ceneral Manager J & K Cooperative Supply and
Mar ket i ng Federation Vs. Rama Rice & General
MIlls, reported in (1994) 1 ALR Page 259;

(7) Dharma Prathi sthanan Vs. Madhok Construction
Pvt . Ltd., reported in (2004) 3 ALR Page 432
(SO);

(8) Veena g ha Vs. U P. Stock Exchange Associ ation
Ltd. & Os., reported in (2000) 1 ALR Page 19



(Al'l ahabad);

(9) State of UP. & Os. Vs. Bridge and Roof Co.
(I'ndia) Ltd., reported in (1996) 6 SCC Page 22.

9. 1. Relying upon the judgnment of the Del hi Hi gh Court

in the case of Bal kishen Gul zari Lal Vs. Panna Lal Sud &
QO hers, (supra), it is subnmtted that any Arbitrator
appointed under the Arbitration Act is not amenable to
High Court's jurisdiction under Article 226 of the
Constitution of I ndi a. It is subnmitted that an
arbitration is an arrangenent for investigation and
determ nation of a matter between the contesting parties
by one or nore unofficial persons chosen by the parties
and such an Arbitrator appointed under the Arbitration
Act is a private Arbitrator. Merely because the Courts
have been given power under the Arbitration Act to dea
with the Arbitrator or his award it does not nmean that
the Arbitrator is a statutory Arbitrator in the sense of
being a public body to whomeither the arbitration has
necessarily to be referred to or in the sense that his
award by itself has been given a finality and recognition
of a stature. Relying upon the aforesaid Judgnent, it is
submtted that the Arbitrator appointed under t he
Arbitration Act is not anenable to jurisdiction of Hi gh
Court under Article 226 and therefore a wit cannot be
i ssued. Rel ying upon the judgment of the Orissa High

Court in the case of State of Oissa Vs. Lakshni narayan
Samantaray & Anr. (supra), it is submtted that the
Arbitrator is not anenabl e to t he extraordi nary
jurisdiction of the Hi gh Court. Rel ying upon the

judgrment of the Kerala Hgh Court in the case of M
Moi deen Kutty Vs. Divisional Forest Oficer, Nlanbur &
Os. (supra), it is submitted that an arbitrator being a
private firm agreed upon between the parties no wit can
lie against an award and the only renedy is what has been
provided in the Arbitration Act. Rel ying upon the
j udgrment of the Hon'ble Supreme Court in the case of
Executive Comitte of Vaish Degree College, Shanli & Os.
Vs. Lakshnm Narain & Ors.,(supra), it is submtted that
as held by the Hon'ble Suprene Court "the adoption of
certain statutory provisions by itself is not sufficient
to clothe the institution with a statutory character and
the institution concerned nust owe its very existence to
a statute which would be the fountainhead of its powers."
It is also further submitted that arbitration proceeding
pendi ng between the private arbitrator under private
agreenment is not subject to wit petition and that the
Arbitral Tribunal which is creature of private agreenent
between the parties, derives its authority from the



agreenment and it is not a court of law, and its orders
are not judicial orders and is not performng any
judicial function. It is also further submtted that the
Tri bunal t hough bei ng subj ect to provi sions of
Arbitration Act is not a statutory body and private
arbitration is not a statutory arbitration created by
statute and is nerely governed by a statute. For that
purpose, Shri Varma has relied upon paragraph Nos. 7, 12
and 19 of the Judgnent of the Hon'ble Suprene Court in
t he case of Dharma Prathi sthanan Vs. Madhok Construction
Pvt. Ltd., (supra), which read as under;

B A The Law of Arbitration does not
make t he Arbitration an adjudication by a
statutory body but it only aids in inplenentation
of the Arbitration contract between the parties
which remains a private adjudication by a forum
consensual Iy chosen by the parties and made on a
consensual reference."

12, ... ... Accor di ng to Russel
(Arbitration, 20th Edition, P. 104), " An
Arbitrator is neither nobre nor less than a
private Judge of a private Court (called an
Arbitral Tribunal) who gives a private judgnent
(called an Award). He is a Judge in that a
dispute is submtted to him...."

"19. ... The Constitution Bench in
Khar dah Conpany Ltd. vs. Raynmobn & Co. (India)
Private Ltd., AIR 1962 SC 1810, decided the issue
from the view of jurisdictional conpetence and
held that what confers jurisdiction on t he
Arbitrator to hear and decide a dispute is an
Arbitration agreenent and where there is no such

agr eenent t here is an initial want of
jurisdiction which cannot be cured even by
acqui escence. It is clearly spelled out fromthe

law laid down by the Constitution Bench that the
Arbitrators shall derive their jurisdiction from
t he agreenent and consent."

Rel yi ng upon the judgnent of the Hon'ble Supreme Court in
the case reported in AR 2004 S.C Page 1344, nore
particularly Para 41 of the said Judgment, it is
submitted an Arbitral Tribunal is not a Court of |aw and
its functions are not judicial functions and t he
jurisdiction of the Arbitrator being confined by the 4



corners of the agreenent, he passed only such an order
whi ch may be subject matter of reference. Fromthe above
it is submitted that if the arbitration is arising from
an arbitration clause in a private contract which is not
a statutory arbitration nor an Arbitrator a Court it does
not perform a judicial function. As the arbitration is
before a private firmflowing fromprivate agreenent of
the private parties not the arbitrator is not performng
judicial function. Thus the wit petition is not
mai nt ai nabl e agai nst the order of the Arbitrator nor can
the arbitration proceedings be stalled. The stalling of
the arbitration proceedings is against the object and
schene of the Act. It is a settled law that a wit
petition against private arbitration proceeding is not
mai nt ai nabl e.

10. Now, considering the aforesaid subm ssions, what

is required to be considered is whether against an award
passed by the Arbitral Tribunal under the provisions of
the Arbitration Act petition wunder Article 226 of the
Constitution of India is maintainable or not. The
Hon' bl e Supreme Court, in the case of Andi Mikta Sadguru
Shree Mkt aj eevandas Swani Suvarna Jayanti Mahot sav
Smarak Trust and O hers Vs. V. R Rudani And Ot hers
(Supra), in Para 15 has held as under

"15. If the rights are purely of a private

character no mandanus can i ssue. If the
managenent of the college is purely a private
body with no public duty mandamus will not lie.
These are two exceptions to nmandanus. But once

these are absent and when the party has no ot her
equal Iy conveni ent renedy, nmandanus cannot be
deni ed. It has to be appreciated that the
appel l ants-trust was nmanaging the affiliated
col | ege to which public nmoney is paid as
government aid. Public noney paid as government
aid pl ays a maj or role in the control

nmai nt enance and wor ki ng of educati ona
institutions. t he ai ded institutions |ike
government institutions discharge public function
by way of inparting education to students. They
are subject to the rules and regul ations of the
affiliating University. Their activities are
cl osely supervised by the University authorities.
Enpl oyment in such institutions, therefore, is
not devoid of any public character. So are the
service conditions of the academc staff. Wen
the University takes a decision regarding their



pay scales, it will be binding on the managenent.
The service conditions of the acadenic staff are,
therefore, not purely of a private character. It
has super added protection by university
deci si ons creating a | egal right duty
rel ati onship bet ween t he st af f and t he
managenent. Wen there is existence of this
rel ati onship mandamus cannot be refused to the
aggrieved party."

In Para 20 of the said Judgment, it is also held and
observed as under;

"20. The term"authority” used in Article 226,

in the context, must receive a liberal neaning
unlike the term in Article 12. Article 12 is
rel evant only for the purpose of enforcenent of
fundamental rights under Article 32. Article 226
confers power on the High Courts to issue wits
for enforcenent of the fundamental rights as well
as non-fundanental rights. The words "any person
or authority" used in Article 226 are, therefore,
not to be confined only to statutory authorities
and instrunentalities of the State. They may
cover any other person or body performing public
duty. The formof the body concerned is not very
much relevant. What is relevant is the nature of
the duty inposed on the body. The duty nust be
judged in the light of positive obligation owed
by the person or authority to the affected party.
No matter by what neans the duty is inposed, if a
positive obligation exists mandanmus cannot be
deni ed. "

Para 22 of the said Judgment reads as under

"22. Here again we nay point out that nmandanus
cannot be denied on the ground that the duty to
be enforced is not inposed by the statute.
Commenting on the developnent of this I aw,
Professor de Snmith states : "To be enforceabl e by
mandanus a public duty does not necessarily have
to be one inmposed by statute. It may be
sufficient for the duty to have been inposed by
charter, conmmon |aw, custom or even contract."”
We share this view The judicial control over
the fast expandi ng naze of bodies affecting the



rights of the people should not be put into
wat erti ght conpartnent. It shoul d remain
flexible to neet the requirenents of variable
ci rcunmstances. Mandamus is a very wde renmedy
whi ch nust be easily available "to reach
i njustice wherever it is found". Technicalities
should not <cone in the way of granting that
relief under Article 226. W, therefore, reject
the contention urged for the appellants on the
mai ntai nability of the wit petition."

As held by the Hon'ble Suprene Court in the case of ONGC
Ltd (supra), the Arbitral Tribunal has to try and decide
the dispute in accordance with the substantial |aw for
the tine being in force and that an Arbitrator has to act
within the paranmeters of the public policy of India.

10.1. It is required to be noted that an Arbitral
Tribunal is required to adjudicate upon the civil rights
bet ween the parties which otherwi se would be adjudicated
upon by the courts of India under the rel evant stat utes.
An Arbitral Tribunal discharges judicial function and the
award passed by the Tribunal 1is subject to challenge
before the Civil Court. An Arbitral Tribunal owes a duty
to the parties to determ ne whether the termis barred by
[imtation wunder the provisions of the Limtation Act or
not. As per Section 36 of the Act, the award can be
enforced under the provisions of Code of Civil Procedure,
1908, in the sane manner as if it were a decree of the
Court. Considering the aforesaid facts and circunstances
and the schene of the Arbitration Act of 1996 and the
aforesaid judgnents, it cannot be said that against an
order passed by the Arbitral Tri bunal under t he
provisions of the aforesaid Act of 1996 petition under
Article 226 of the Constitution of India is not
mai nt ai nabl e. Under the «circunmstances, | am not in
agreement with the view taken by the other H gh Courts
that the petition under Article 226 of the Constitution
of India against the order passed by the Arbitral
Tribunal is not nmaintainable. The answer to the first
guestion is in affirmative.

11. Now, the second question, which is required to be

considered, is whether against an passed by an Arbitral
Tribunal a petition under Article 226 of the Constitution
of India requires to be entertained or not. The |earned
Advocat es appeari ng on behal f of the respective
petitioners , relying upon the judgnents which are stated
her ei nabove which are cited while consi deri ng t he
guestion wth regard to nmaintainability of the petition



under Article 226 of the Constitution of India, have also
submtted that for the said reasons the petition under

Article 226 is also required to be entertained. It is
submitted that in the present case so far as 'SCL' s
concerned in absence of any notice served upon the SCL
i nvoking the arbitration clause t he | ear ned Sol e

Arbitrator has no jurisdiction to proceed further with
the arbitration proceedi ngs and therefore the petition is
required to be entertained. It is also further subnitted
that in view of the Notification issued under the
provisions of the BRU Act declaring the SCL as a relief
undertaking the arbitration proceedings bef ore t he
Arbitrator is required to be stayed and when the
application was submitted under Section 16 of t he
Arbitration Act to stay the proceedi ngs which cane to be
di smssed by the Sole Arbitrator which is challenged in
the present Special Civil Applications, the present group
of petitions are required to be entertained. It is also
further submtted by SCL that as per the Arbitration
Cl ause the venue of the arbitration would be at Porbandar
and the arbitration proceedings are not nmintainable as
the sane are going on at New Delhi, for which an
application was given under Sections 20 and 21 of the
Arbitration Act which cane to be dism ssed and the sane
is al so chal | enged in the present Special Gvi
Applications. Therefore considering the provisions of
Section 20 and 21 of the Arbitration Act it is requested
to entertain the petition under Article 226 of the
Constitution of |India. It is also further submtted on
behal f of Birla VXL that in view of the denerger of
Chemical Division of Birla VXL from SCL on sancti oning
the scheme by this Court there is no privity of contract
in existence between Birla VXL and DLF and therefore the
arbitration proceedings against Birla VXL are not
required to be continued and thus the |earned Sole
Arbitrator has no jurisdiction to decide the dispute
bet ween Birla VXL and DLF, and as an application
preferred under Section 16 of the Arbitration Act cane to
be di smi ssed, the present Special Civil Applications have
been filed and therefore it is requested to entertain the
petitions under Article 226 of the Constitution of India
as they go to the root of jurisdiction of the |earned
Sole Arbitration in proceeding with t he arbitral
pr oceedi ngs.

11.1. Shri Verma, |earned Seni or Advocate appearing on

behal f of DLF has relied upon the follow ng decisions in
support of his subm ssion that assuming wi thout admitting
that the wit petition under Article 226 of t he
Constitution of India against the order passed by the
Arbitral Tribunal is maintainable but the same shoul d not



be entertai ned;

(1) Konkan Railway Corporation Ltd., vs. Mehul
Construction Co.- (2000) 7 SCC 201;

(2) New India Assurance Co. Ltd. Vs. Hanjer Fibres
Ltd., - AIR 2003 GQuj. 311 (F.B.);

(3) BASF Styrenics Pvt.Ltd. Vs. Ofshore Industrial
Construction Pvt.Ltd. & Anr. - 2003 (3) Arb.L.R
14 (BomD.B.) (Para 6, 10,11);

(4) Assam Urban Water Supply & Sewage Board Vs.
Subhas Project & Marketing Ltd. & Anr. - 2003 (2)
Arb.L.R 301 (Gau.) (Para 9 to 13);

(5) Babar ali Vs. UO (D.B. Delhi);

(6) Babar Ali Vs. Union of India - 2000 (2) SCC 178;

(7) BHEL Vs. C.N. Garg - 2000 (3) Arb.L.R 674 (D.B.
Del hi):

(8) National Buildings Construction Corporation Ltd.
Vs. Antia Electricals Pvt.Ltd. & Os. - 2003 (2)
Arb.L.R 91;

(99 M Mhan Reddy Vs. Union of India & Os., -
2000(1) Arb. L.R 39 (A P.);

(10) Mangayarasi Apparels Pvt.Ltd. Vs. Sundram Fi nance
Ltd., Madras; - 2002(3) Arb.L.R 210 (Madras).

Considering the Statenment of (bjects and Reasons of the
Act of 1996 it is subnitted that the main objective of
the Legislature was to mnimse the supervisory role of
the Courts in the arbitral process, and considering the
provisions of Section 16 of the Act there is an adequate
and proper remedy provided to have the arbitral award set
asi de under Section 34 of the Act. It is further
submtted that considering the scheme of the Act nore
particularly Section 16 of the Act if the Arbitral
Tribunal holds that it has jurisdiction such an order
cannot be said to be illegal or without jurisdiction at
that stage and such an order can be challenged only in
the manner laid down in sub-section (5) and (6) of
Section 16 i.e. after the proceedings are over and the
award is nmde. Therefore, it is requested not to



entertain the present Special Cvil Applications.

11. 2. Consi dering the subm ssions made on behal f of the
parties, the second question, which is required to be
consi dered is whether against the order passed by the
Arbitral Tribunal under Section 16 of the Act to proceed
further with the arbitrati on proceedings a petition under
Article 226 of the Constitution of Indiais required to
be entertained or not.

11.3. In deciding the said issue, it would be necessary
to find out the true intention of the Legislature in
substituting the 1940 Act by the Act of 1996. Prior to
1996 Act, the Arbitration Act of 1940, which was in force
in India, provided for donmestic arbitration and no
provi sion was there to deal with the foreign awards. The
increasing gromh of global trade and the delay in
di sposal of <cases in Courts under the normal systemin
several countries mmde it inperative to have t he
perception of an alternative dispute resolution system
nore particularly in the matter of comercial disputes.
Wen the entire world was noving in favour of a speedy
resol ution of comrercial disputes, the United Nations
Conmission on International Trade Law, way back in 1985
adopt ed UNCI TRAL Mbdel Law of International Conmercia
Arbitration and since then a number of countries have
given recognition to that nodel in their Legislative
syst ens. Wth the said UNCI TRAL Model Law in view, the
present Arbitration and Conciliation Act of 1996 has been
enacted in India replacing Indian Arbitration Act, 1940
whi ch was the principal legislation on arbitration in the
country that had been enacted during the British rule.
The Arbitration Act of 1996 provides not only for
donestic arbitration but spr eads its sweep to
i nternational comrercial arbitration too. The Indian Law
relating to the enforcenent of foreign arbitrati on awards
provi des for greater autonomy in the arbitral process and
limts judicial intervention to a narrower circunference
than under the previous |law. As observed by the Hon'ble
Suprenme Court in the case of Konkan Railway Corporation
Ltd., (Supra) while interpreting the provisions of 1996
Act, Courts nmust not ignore the objects and purpose of
t he enactnment of 1996 Act. The Hon' bl e Supreme Court of
India, in the aforesaid decision, has observed as under

"A bare conparison of different provisions of the
Arbitration Act, 1940 with the provisions of the



Arbitration and Conciliation Act, 1996 would
unequi vocal ly indicate that the 1996 Act limts
i ntervention of the Court wth an arbitral
process to the mnimumand it is certainly not
the legislative intent that each and every order
passed by an authority under the Act would be a
subj ect matter of judicial scrutiny of a Court of

Law.

The Hon' bl e Suprenme Court also further observed as under

"Cbstructive tactics adopted by the parties in
arbitration proceedi ngs are sought to be thwarted
by an express provision".

The Hon'ble Suprene Court further observed in t he
af oresai d decision that -

"The provisions of the Act aimin achieving the

sole objective of resolving the dispute as
expeditiously as possible so that trade and
conmerce are not af fect ed on account of
litigation. The statement of objects and reasons
of the Act clearly envisages that the min
obj ective of the Legislation was to mnimse the
supervisory role of the Courts in the arbitra
process."

As held by the Hon' bl e Suprenme Court, in the case

of Kvaerner Cenentation |India Ltd. Vs. Baj rang La

Aggarwal & Anr., reported in (2001) 6 SCC Page 265, "A
bare reading of Section 16 makes it explicitly clear that
Arbitral Tribunal has the power to rule on its own
jurisdiction even without any objection with respect to
exi stence or wvalidity of an arbitration agreement is
rai sed and a conjoint reading of sub-sections (2)(4)(6)
of Section 16 would make it clear that such a decision
woul d be amenable to be assailed wthin the anbit of
Section 34 of the Act."

11. 4. The Bonbay Hi gh Court in the decision in the case
of BASF Styrenics Pvt. Ltd. Vs. O fshore Industria
Construction Pvt.Ltd. & Anr. reported in 2003 (3)
Arb.L.R 14, (supra) has held as under;



"The schene of the Act is clear, and it is that

if the Arbitral Tribunal holds that it has
jurisdiction, such an order cannot be said to be
illegal or without jurisdiction at that stage,
i nasmuch as t he conpetent |egislature has
conferred the power on the Arbitral Tribunal "to
rule on its own jurisdiction". Hence, such an
order can be challenged only in the manner laid
down in sub-sections (5) and (6) of Section 16,
viz., after the arbitration proceedings are over
and the award is nmade".

11.5. The Guwahati H gh Court, in the case of Assam
Urban Water Supply & Sewage Board Vs. Subhas Project &
Marketing Ltd. &  Anr. 2003 (2) Ab.L.R 301
(Gu.), (supra) it is held as under

"If the Court is allowed to interfere at each and

every stage of arbitration proceedi ngs to exam ne
the correctness of the finding or decision, it
will be a never ending business and it can safely
be apprehended that the arbitration will be a
nore time consumng process than the Court
process as there wll be two foruns instead of

one" .

The Guwahati H gh Court has also held t hat "t he
Arbitrator has the power to decide about his own
jurisdiction and such decision is not anenable to wit
jurisdiction and the aggrieved party may chall enge the
sanme as provi ded under Section 16(6) of the Act after the
arbitration proceeding is over and the award is made."

11.6. In a case where the vires of Arbitration Act of
1996 were challenged on the ground that order under
Section 16(5) of the Act is not subject to judicial
scrutiny, the Hon'ble Suprene Court in the case of Babar
Ali Vs. Union of India - 2000 (2) SCC 178 has held that
"There is no question of Arbitration and Conciliation
Act, 1996 being unconstitutional or in any way offending
the basic structure of the Constitution of India". The
Hon' bl e Suprene Court has held that only because the
qguestion of jurisdiction of the Arbitrator is required to
be considered after the award is passed and not at
penul ti mate stage by the appropriate court, it cannot be
a ground for submitting that such an order is not subject
to any judicial scrutiny. The time and manner of
judicial scrutiny can legitimtely be laid down by the
Act passed by the Parlianment”.



11.7. The Full Bench of this Court in the case of New
I ndia Assurance Co. Ltd. Vs. Hanjer Fibres Ltd., - AR
2003 @uj. 311 has held as under

"Since the Arbitral Tribunal is conpetent to rule

on its own jurisdiction including ruling of any
objection with regard to existence ro validity of
the arbitrati on agreenent, the order of the Chief
Justice with regard to prelininary objection as
to whether dispute is arbitrable or not in view
of passi ng of recei pt of followed fina

settl enent by petitioner conpany under insurance
policy and direction that the prelimnary
objection to be decided by the Arbitral Tribuna

under Section 16 wi thout expressing any fina

opi nion on the said question and leaving it open
to the parties to raise that question before the
Arbitrator or Arbitrators could not be said to be
vul nerable or in any way unjust, unreasonable,
arbitrary or invalid requiring interference in
exercise of constitutional wit jurisdiction

The parties aggrieved by an arbitral award, after
rejection of such plea of jurisdiction or
validity or exi stence of t he arbitration
agreenment can chall enge the sane by invocation of
t he provisions of Section 34 of the Act."

11. 8. The Division Bench of this Court in the case of
Nirma Ltd. Vs. Lurgi Energie Und Entsorgung GVBH
Germany and Qthers reported in AIR 2003 Quj. 145, has
held that "the scheme of Section 16 and 37 is such that
the Arbitral Tribunal is empowered to rule on its own
jurisdiction. The plea that the Arbitral Tribunal does
not have jurisdiction or a plea that the Arbitral
Tribunal is exceeding the scope of its authority, has to
be decided by the Arbitral Tribunal, if it takes a
decision rejecting that plea, it 1is duty bound to
continue with the arbitral proceedings and nake an
arbitral award, and the party aggrieved by such arbitral
award is permtted to nake such an application for
setting aside the arbitral award in accordance wth
Section 34."

11.9 Now, in backdrop of the above decisions of the

Hon' bl e Suprene Court as well as this Court and the other
Hi gh Courts and considering provisions of the Arbitration
Act 1996 nore particularly Section 16 of the Act, it



clearly energes that once the Arbitral Tribunal in an
application under Section 16 of the Act holds that it has
jurisdiction and decides to proceed further with the
arbitration proceedings, then the Arbitral Tribunal is
duty bound to continue with the arbitral proceedi ngs and
make an arbitral award. Section 16 of the Act reads as
under ;

16. Conpetence of arbitral tribunal to rule on
its jurisdiction.__ (1) The arbitral tribunal my
rule on its own jurisdiction, including ruling on
any objections with respect to the existence or
validity of the arbitration agreement, and for
t hat purpose,

(a) an arbitration clause which forms part of
a contract shall be treated as an
agreenment independent of the other terns
of the contract; and

(b) a decision by the arbitral tribunal that
the contract is null and void shall not
entail ipso jure the invalidity of the
arbitration clause.

(2) A plea that the arbitral tribunal does
not have jurisdiction shall be raised not |ater
t han the subnission of the statenment of defence;
however, a party shall not be precluded from
rai sing such a plea nerely because that he has
appoi nted, or participated in the appointnent of,
an arbitrator.

(3) A plea that the arbitral tribunal is
exceedi ng the scope of its authority shall be
rai sed as soon as the matter alleged to be beyond
the scope of its authority is raised during the
arbitral proceedings.

(4) The arbitral tribunal may, in either of
the cases referred to in sub-section (2) or
sub-section (3), admt a later plea if it
considers the delay justified.

(5) The arbitral tribunal shall decide on a
plea referred to in sub-section (2) or
sub-section (3) and, where the arbitral tribuna
takes a decision rejecting the plea, continue
with t he arbitral proceedings and nmake an
arbitral award



(6) A party aggrieved by such an arbitral
award nay nake an application for setting aside
such an arbitral award in accordance with section
34."

As per Section 16(5) of the Act, the Arbitral Tribuna
shall decide on a plea referred to in sub-section (2)
i.e., a plea that the Arbitral Tribunal does not have
jurisdiction or a plea that the Arbitral Tribunal is
exceeding the scope of its authority and where the
Arbitral Tribunal takes a decision rejecting the plea,
t he Arbitral Tribunal shall continue with arbitra
proceedi ngs and make an arbitral award. As per
sub-section (6) of Section 16, a party aggrieved by such
an arbitral award may nmake an application for setting
aside such an arbitral award in accordance with Section
34 of the Act. Under the circunstances, considering the
statement and object and in particular sub-section (5) of
Section 16 and sub-section (6) of Section 16 of the
Arbitration Act of 1996, the aforesaid decisions of the
Hon' bl e Suprene Court and of the other H gh Courts, when
the Arbitral Tribunal, in the present case, has disn ssed
the application submtted by the SCL and Birla VXL wth
regard to the arbitration and refused to stay the
proceedi ngs and the application under Section 20 wth
regard to the venue of the arbitral proceedings, and it
has been decided to proceed further with the arbitration
proceedi ngs, the only remedy available to the petitioners
is to wait till the Arbitral Tribunal nakes an arbitral
award to nove an application for setting aside the sane
in accordance with Section 34 of the Act. Under the
ci rcunmst ances, while holding question No.1 in affirmative
to the effect that against the order passed by the
Arbitral Tribunal under Section 16 of the Act, wit
petition under Article 226/227 of the Constitution of
India is maintainable, at the same time, considering the
scope and anbit of Section 16 of the Act read wth the
statement of object of the Arbitration Act, a petition
under Article 226 of the Constitution of |India is not
required to be entertained, and the only renedy is to
wait till the Arbitral Tribunal nakes an arbitral award
and thereafter to nake an appropriate application under
Section 34 of the Act for setting aside such an arbitral
award. Thus, the question No.2 is answered accordingly.

12. Now, the third and nost inportant question, which

is required to be decided is, whether in view of the
Notification issued under the provisions of the Bonbay
Rel i ef Undert aki ngs (Special Provisions) Act, 1958,



declaring 'SCL' as a 'Rel i ef Undert aki ng' , t he
arbitration proceedings between the SCL and Birla VXL
Ltd, and the arbitration proceedings between SCL and
Krupp I ndustries (1) Ltd., are required to be stayed ?.

12. 1. However, before answering the said question, the
statement and object and the legislative intent of the
BRU Act and the Arbitration Act of 1996 are required to
be considered. The main object of the BRU Act is to nake
temporary provision for industrial relations, to conduct
or to provide |oan, guarantee or financial assistance for
t he conduct of certain industrial wundertakings and
thereby to prevent unenploynent or to provide for
unenmpl oynment relief. As per Section 3 of the BRU Act, if
at any tinme it appears to the State Governnent necessary
to do so, the State Government may by notification in the
of ficial gazette declare that an industrial undertaking
specified in the notification, whether started, acquired
or otherw se taken over by the State Governnent, and
carried on or proposed to be carried on by itself or
under its authority, or to which any |oan guarantee or
ot her financial assistance has been provided by the State
Governnment shall with effect fromthe dates specified for
the purpose in the notification to serve as a nmeasure of
preventi ng unenpl oynent or of unenployment relief and the
undert aki ng shall accordingly be deened to be a relief
undertaking for the purposes of the BRU Act. Section 4
of the BRUis with regard to consequences of issuance of
the notification and declaring an undertaking as a relief
undert aki ng. The main object and | egislative intent of

the Arbitration Act of 1996 is to achieve the sole
objective of resolving the dispute as expeditiously as
possible so that trade and conmerce are not affected on
account of litigation. The statement of objects and
reasons of the Act clearly envisages that the main
intention of the Legislature is to nm ni m se t he
supervisory role of the courts in the arbitral process.
Wth this object and reasons, the Arbitration Act of 1996
was enacted. Wth this background, Ilet wus proceed to
consider the contentions and subm ssions made on behal f
of the parties.

12.2. Shri  Mhir Thakore, I|earned Senior Advocat e

appearing on behal f of SCL, has vehenently submtted that
in view of the Notification issued by the State
CGovernment, declaring the SCL as a 'Relief Undertaking'
under the provisions of the BRU Act, the arbitration
proceedi ngs are required to be stayed and by not staying
the arbitration proceedings by the Arbitral Tribunal the
Arbitral Tribunal has conmitted a grave error. It is
also further submitted that Section 4 of the BRU Act



suspends any proceeding relating to enforcenent of
liability and proceedings before the learned Arbitration
could not be carried any further. It is also further
submtted that the object of Section 4(1)(a)(iv) of the
BRU Act is to declare a noratoriumon actions agai nst the
undertaki ng during the period of notification declaring
to be a ‘'relief wundertaking' and by such clause any
liability against the relief undertaking is suspended and
proceedi ngs which are already conmenced are to be stayed
including the proceedings for the enforcement of an
obligation, during the operation of the notification, and
therefore the Arbitral Tribunal has materially erred in
hol di ng that only the proceedings which are in the matter

of enforcement of any liabilities against the relief
undertaking are required to be stayed and not the
proceedings for adjudication of liability against the

relief undertaking. Relying upon Section 4 of the Act,
it is submtted by the | earned counsel appearing for the
petitioner SCL that on issuance of a Notification under
Section 4 any right, privilege, obligation or liability
accrued or incurred before the undertaki ng was declared a
Rel i ef Undertaking and any remedy for the enforcenent
thereof, shall be suspended and all proceedings relating
t hereto pendi ng before any Court, Tribunal, Oficer or
Authority shall be stayed. It is also further subnitted
that thus by virtue of the notification any renedy for
the enforcement of any right shall be suspended and
therefore when the arbitration proceeding is initiated
for the enforcenment of their right under the agreenent,
the sane is required to be stayed during the operation of
the said notification by which SCL is declared as a
"Relief Undertaking'. In support of his above
subm ssion, Shri Thakore has relied upon Section
4(a)(iv)(b) of the BRU Act and subnitted that the right,
privilege, obligation or liability referred to in clause
(a)(iv) shall on the notification ceasing to have force
revive and be enforceable and the proceedings referred to
therein shall be continued provided that in computing the
period of limtation for enforcement of such right the
peri od during which it was suspended under clause (a)(ivV)
shall be excluded notw thstandi ng anything contained in
any law for the time being in force. Therefore it is
submtted that iif the tinme |imt for the purpose of
filing of the suit will be over during the operation of
t he sai d notification then that period should be
excluded. Therefore it is submtted that the arbitration
proceedi ngs during the operation of the notification
which is valid upto 4th June 2005 at present are required
to be stayed. Shri Thakore has further submtted that
Section 4 of the BRU Act is in three parts, the first
part is wth regard to suspension of rights, the second



part is wth regard to suspension of renedy for
enforcenent of rights, and the third party is with regard
to staying of proceedings relating to the rights. It is
further submtted that if DLF could not have filed the
suit they could not even be pernmitted to proceed further

with the arbitration proceedings. According to Shri
Thakor e, " enf or cenment of rights' starts wth the
arbitration proceedings and not wth the execution
pr oceedi ngs. It is further submitted that provision of

suit and arbitration are pari mteria and therefore
arbitration proceedings have to be stayed and not the
execution proceedings only. Shri  Thakore has al so
further subnitted that Section 22 of the Sick Industrial
Undert akings Act is different from Section 34 of the BRU
Act. According to him under Section 22 of the SICA Act,
there may not be a bar for the arbitration proceedi ngs as
only suit is barred. However, so far as Section 4 of the
BRU Act 1is concerned, enforcenent of right itself is
suspended, and, according to him obtaining an award
itself is enforcenent of a right. He has further
submtted that if second part of Section 4(iv) applies to
arbitration proceedings certainly the third part wth
regard to stay wll also be nade applicable and so the
arbitration proceedings are required to be st ayed.
Rel yi ng upon the Division Bench judgnent of this Court in
the case of Ms. D. S Patel & Co. Vs. The Qujarat
State Textile Corporation Linmited And Ors., .reported in
1972 @GR Page 33 = 1971 (41) CC Page 1098, Shri Thakore
has submitted that even winding up proceedings cannot
proceed further as the same are for enforcenent of
rights. He has relied upon paragraphs 35, 36, 37 and 38
of the said Judgment. Relying upon the judgnent of the
Raj ast han Hi gh Court in the case of Ms. Jaysynth
Dyechemetc.etc. vs. Mewar Textile MIIs Ltd., reported
in AR 1988 Rajasthan Page 17, it is subnmtted that
wi ndi ng up proceedings are also required to be stayed and
therefore it is requested to allow the present Special
Cvil Application by quashing and setting aside the order
passed by the Arbitral Tribunal rejecting the application
submtted by the petitioner SCL under Section 16 of the
Arbitration Act of 1996 by which the petitioner SCL has
prayed to stay the arbitration proceedings during the
operation of the notification issued under the BRU Act.

12. 3 PER CONTRA : - Learned Counsel appearing on

behal f of the respondent DLF has subnmitted that the
present Special Civil Application at this stage is
premature as there is no award declared by the Arbitral
Tribunal and only at the stage of execution of the award
Section 4 of the BRU Act will conme into play and at that



stage the execution proceedings can be stayed. He has
submitted that what is contenplated under Section
4(a)(iv) of the BRU Act is suspension of any renedy for
enforcenent and the proceedings relating thereto are

required to be stayed. According to him renedy for
enforcenent would be 'enforcenent of any decree and/or
t he award. Under the circunstances it is requested to
di smss the present Special Civil Application. He has

further submitted that so far as the present arbitral
proceedi ngs are concerned they are not wth regard to
recovery of any dues fromthe petitioner SCL but it is
with regard to damages and what amount DLF is entitled to
by way of damages is yet to be ascertained and therefore
the arbitral proceeding for the purpose of ascertai nnent
of anpunt towards danages is not required to be stayed
and only after the ambunt of damages is determ ned and
t he exact ampunt is ascertained and the award is decl ared
by the Arbitral Tribunal at the stage of execution of the
said award the proceedings can be stayed. Under the
circunmstances it is requested to disnmiss the present
Special Cvil Applications. So far as the reliance
pl aced wupon the judgnment of the Rajasthan H gh Court in
the case of Ms. Jaysynth Dyechemetc. etc. (supra),
t he | earned counsel appearing on behal f of the respondent
DLF has submitted that the wordings in the Rajasthan Act
are different fromthe words in Section 4 of the BRU Act
and therefore the said judgnment is not applicable at all.
So far as the reliance placed upon the judgnent of the

Di vi sion Bench of this Court in the case of Ms. D. S.
Patel & Co. vs. The Gujarat State Textile Corporation
Limted And Os.(supra), is concerned, the | ear ned

advocate appearing on behalf of the respondent DLF has
submitted that the very Division Bench in Para 38 of the
Judgnent has held that when the sub-clause speaks about
"suspension" of a right, it only neans suspension of tis
execution or enforcenent and the incidents of a right
except its executability are therefore not suspended by
sub-clause (iv) of Section 4 of the BRU Act. Therefore,
it is submitted that on the contrary the Division Bench
Judgnent hel ps the respondent DLF rather than the
petitioners and therefore it is requested to disnmiss the

present Special Civil Applications. It is submtted that
the learned Arbitral Tribunal has rightly held that "the
right, privilege, obligation or liability accrued or

i ncurred" can be adjudicated upon and the question of
enforcenent would arise only thereafter. Therefore also
it is requested to disnmss the present Special Cvi
Appl i cati ons.

12. 4. Sections 3 and 4 of the BRU Act read as under: -



3. Declaration of relief undertaking.
(1) If at any tine it appears to the State

(2) A

4. Powe

(a)in

(i) all

CGover nirent necessary to do so, the State
CGovernment may, by notification in the Oficia
Gazette, declare that an industrial undertaking
specified in the notification, whether started,
acquired or otherwise taken over by the State
Covernnent, and carried on or proposed to be
taken over by the State CGovernnent, and carried
on or proposed to be carried on by itself or
under its authority, J[or to which any I|oan
guarantee or other financial assistance has been
provided by the State Government] shall, with
effect fromthe date specified for the purpose in
the notification [be conducted] to serve as a
neasur e [ of preventing unenploynent of] of
unenmpl oynment relief and the undertaking shal
accordingly be deenmed to be a relief undertaking
for the purposes of this Act.

notification under sub-section (1)

shall have effect for such period not exceeding
twelve nmonths as may be specified in t he
notification; but it shall be renewable by Iike
notifications from tine to time for further
peri ods not exceeding [twelve nonths] at a tine,
so however that all the periods in the aggregate
do not exceed [ten years]."

r to prescribe industrial relations

and other facilities tenporarily for relief
undertakings__ (1) Not wi t hst andi ng any I aw,
usage, custom contract, instrument, decree,
order, award, subm ssion, settlenent, order or
ot her provision whatsoever,the State Government
may, by notification in the Oficial Gazette,
direct that_

relation to any relief undertaking and

in respect of the period for which the relief
undertaki ng continues as such under sub-section
(2) of section 3__

or any of the laws in the Schedule to
this Act or any provisions thereof shal
not apply (and such relief undertaking
shal | be except therefron), or shall, if
so directed by the State Governnent, be
applied with such nodifications (which do



(ii) al

not however affect the policy the said
I aws) as may be specified in the
notification;

I or any of t he agreenents,
settlenents, awards or standing orders
nmade under any of the laws in t he
Schedul e to this Act, which my be
applicable to the undertaking i nredi ately
before it was acquired or taken over by
the State CGovernnent [or before any | oan
guarantee or other financial assistance
was provided to it by, or wth the
approval of the State CGovernnent] for
being run as a relief undertaking, shal
be suspended in operation, or shall, Kkif
so directed by the State Governnent, be
applied with such nodifications as may
be specified in the notification

(iii) rights, privil eges, obl i gations and

liabilities shall be determ ned and be
enforceable in accordance wth clauses
(i) and (ii) and the notification

(iv) any right, privilege, obligation or

(b) the

liability accrued or incurred before the
undert aki ng was decl ared a relief
undert aki ng and any renedy for the
enforcenent, thereof shall be suspended
and all proceedings relative thereto
pendi ng before any court, Tri bunal ,
of ficer or authority shall be stayed,;

right, privilege, obligation or
liability referred to in clause (a)(iv) shall, on
the notification ceasing to have force, revive
and be enforceable and the proceedings referred
to therein shall be continued

Provided that in conputing the period of

[imtation for the enforcement of such right,

privilege, obligation or Iliability, the period
during which it was suspended under clause
(a)(iv) shal | be excl uded not wi t hst andi ng

anything contained in any law for the tine being
in force.

(2) A notification under sub-section (1)

shall have effect from such date, not being
earlier than the date referred to in sub-section



3, as may be specified therein and the provisions
of section 21 of the Bonbay CGeneral C auses Act,
1904 (Bom | of 1904), shall apply to the power
to i ssue such notification."

There is a notification in favour of the petitioner SCL
i ssued wunder the provisions of the BRU Act declaring SCL
as a Relief Undertaking. It is the contention on behalf
of the petitioners that by virtue of the notification
i ssued under Section 4 of the Act declaring the SCL as a
"Relief Undertaking', any renedy for enforcenent of any
right is required to be stayed neaning thereby the
arbitration proceeding which is for enforcenent of the
right under the agreenent is required to be stayed. Now,
et us see what is the meaning of word "Enforcenment".
Lord Denimin Overseas Engineering (Gb) Ltd., reported in
(1962), 3 Al England Reports, Page 12, as attributed
neani ng to word "execution" as the process for enforcing
or giving effect to Judgment of the Court. So, any
renmedy for the enforcement of any right is to be
construed as "enforcement' of right to execute a
decree/ awar d. In the present case, the arbitration
proceedi ngs are for ascertainment of the amount which is
required to be paid and/or the respondent DLF is entitled
to if any and the adjudication has yet to take place.
Only after adjudication and ascertai nment of particul ar
amount, if any, the question of enforcement of that right
to recover the anmpbunt under the award nmay arise, i.e., at
the tine of initiating the execution proceedings under
Section 36 of the Arbitration Act of 1996. Now, the main
object of the BRU Act is to prevent unenploynent and to
nmake tenporary provision for industrial relations, to
conduct or to provide |oan, guarantee, or financial
assistance for the conduct of certain i ndustria
undertaki ngs and thereby to prevent unenploynment. By
proceeding further with the arbitration proceedings and
adj udicating the claimonly and to allow for ascertaining
the anopunt which the respondent DLF is entitled to, if

any, the industrial wundertaking is not Ilikely to be
closed and/or the same wll not render unenpl oynent.
Even the Division Bench of this Court, in the case of

Ms. DS Patel & Co. vs. The GQujarat State Textile
Corporation Limted And Ors.(supra), in which vires of
Section 4 of the BRU Act was challenged, in Para 38,
whi | e uphol ding the vires of Section 4 has held, that the
Legi sl ature has advisedly used the word "suspended" and

"stayed" in sub-clause (iv) wth reference to rights,
renedi es and proceedi ngs. "Suspension" is not tantanount
to "destruction" or annihilation". Therefore, when the

sub-cl ause speak about "suspension" of a right, it only



nmeans suspension of its execution or enforcenent. The
incidents of a right, excepts its executability, are

t herefore, not suspended by the sub-clause.” Under the
circunmstances, what is required to be stayed is the
"execution" and Section 4 of the BRU Act will conme into

pl ay when the award is to be executed.

13. If statenent and object of the Arbitration Act of

1996 and the BRU Act are read conjointly, it will appear
that the main statenent and object of the Arbitration Act
of 1996 is enacted for speedy resolution of disputes
wi thout intervention of the Courts. |If the arbitration
proceedi ngs for ascertainnent of the anmount and the
adjudi cation itself is stayed during the operation of the
notification under Section 4 of the Act, in that case the
same will be contrary to the statement and object and the
legislative intent of enacting the Arbitration Act of
1996. On the other hand, iif the adjudication is
permitted to go on in an arbitration proceeding and the
meani ng of the words "remedy for enforcenment of right" is
given to the extent that the proceedings at the tine of
execution of the award, if any, is required to be stayed
if the Notification under Section 4 of the Act is in
operation, then in that case it is not likely to affect
the wundertaking which is decl ared as a 'Rel i ef
Undertaki ng' under the BRU Act as no prejudice will be
caused to the such Undertaking, neaning thereby by
al I owi ng the arbitration proceedings to go on and

adj udi cation and ascertainment of anount, if any, is
permtted, it is not likely to render any unenpl oyment
and/ or closure of t he undert aki ng. Under t he

circunmstances, the learned Arbitral Tribunal has rightly
hel d that the provisions of Section 4 of the BRU Act only
hel ps the concerned Undertaking wth ref erence to
enf or cenent of liability and "right", privilege,
obligation or Iliability, accrued or incurred can be
adj udi cated wupon and the question of enforcenment woul d
arise only thereafter and the object of statute on a
proper construction is that in respect of an Undertaking
if those things are established the enforcement shal
remai n suspended. It is also further rightly held by the
Arbitral Tribunal that after adjudication the SCL may
succeed on nerits and the clains may be rejected and in
that event there will be no need for the SCL to project
the notification in defence, and if the claim my be
partly allowed and in the event of enforcement and if at
that time the notification continues to be in force, the
SCL may avail the benefit and the Court concerned with
t he execution of enforcenent may consider this aspect.

14. Some what identi cal question came to be



considered by the Hon'ble Suprene Court in the case of
Eagl e Flask Industries Ltd. Vs. Tal egaon Dabhade
Muni ci pal Council And Qhers, reported in (2004) 8 SCC
640. While dealing with Section 22 of Sick Industrial

Conpani es (Special Provisions) Act, 1985 in a case where
t he conpany was before BIFR and the Minici pal Corporation
was trying to recover the octroi and the assessnment was
bei ng done by the Corporation and an objection was raised
by the conpany before the BIFR that the rmunicipa

aut hority cannot |levy the octroi and/or no recovery in
respect of the anmount concerned can be directed, the
Hon' bl e Suprene Court has held, "that the effect of
Section 22 is to be considered only when there is a
demand for recovery and the question of recovery would
arise only when there is a quantified denmand on
assessment and admittedly that stage has not reached,"”
and ultimtely the Hon'ble Supreme Court has held that
"it is open to the Minicipal Council to make an
assessnment and quantification of the octroi duty payable,
if not already done and only after the quantification is
done and the assessment made as provided in law, the
gquestion of recovery would arise and at that stage the
ef fect of Section 22 can be considered." Applying the
same analogy to the present proceedi ngs and Section 4 of
the BRU Act, the arbitration proceedi ng for t he
adj udi cation and ascertainnent of any anmount may go on
but the effect of Section 4 can be considered at the tine
of execution of the award which may be declared by the
Arbitral Tribunal, and if such an interpretati on would be
there it will be in consonance with the provisions of the
BRU Act as well as the Arbitration Act of 1996. Under
the circunstances, the request on the part of the
petitioner SCL to stay the arbitration proceedi ngs before
t he Arbitral Tribunal during the operation of the
notification under Section 4 of the BRU Act cannot be
accepted and the same is rightly rejected by the Arbitral

Tribunal in an application under Section 16 of the Act.

15. Concl usi ons: -

(1) Against the order passed by the Arbitral Tribuna
under the provisions of the Arbitration Act of
1996 the petition under Articles 226 and 227 of
the Constitution is maintainable;

(2) However, considering the statenment and object of
the Arbitration Act of 1996 and Section 16 of the
Arbitration Act Act of 1996 when the Arbitral
Tri bunal has decided about its own jurisdiction
in an application under Section 16 of the Act, in
that case the Arbitral Tribunal has to proceed



further with the arbitral proceedings and to
decl are the award which can be chall enged only at
the stage of Section 34 of the Arbitration Act of
1996, and therefore the petition under Article
226 of the Constitution of |India against the
order passed by the Arbitral Tribunal wunder
Section 16 of the Act is not required to be
entertained and the party has to wait upto
concl usi on of proceedi ngs under Section 34 of the
Arbitration Act;

(3) Considering the statement and object of the BRU
Act as well as Section 16 of the Arbitration Act
of 1996 read with Section 4 of the BRU Act, an
proceedi ng for ascertai nment of any anmount and/or
adj udi cation between the parties may go on and
the effect of Section 4, i.e., wth regard to
suspension of proceedings is required to be
considered at the stage of execution of the

award, if any, and the arbitration proceedi ngs,
during the operation of the BRU Notification nay
go on till the actual stage of execution of the

award, if any.

16. For the reasons stated herei nabove, all the three

Special Cvil Applications are required to be rejected
and are accordingly di sm ssed. Rule, in each of the
matter, stands discharged. Ad-interimrelief, if any,
shall stand vacated forthwith. There will be no order as

to costs. However, it is ordered that the arbitration
proceedi ngs, from the stage of execution, should not be
pr oceeded further duri ng t he operation of t he
notification under t he Bonbay Relief Undertakings
(Special Provisions) Act, 1958. |If the petitioners are
aggrieved by Arbitral Award, they may nake application
for setting aside such arbitral award in accordance wth
Section 34 of the Act and the plea to suspend/stay the
proceedi ngs can be considered at the tine of execution of
t he Award.

[ MR Shah, J. ]
rnr.

At this stage, the | earned advocate, M. Singhi

appearing for the petitioners, requests to stay the
judgrment of this Court. Considering the facts and
ci rcunmst ances of the case, operation and inplenentation
of this Judgnent and Order shall remain stayed upto 17th



June 2005 in case if the Notification under the BRU Act
is extended, otherw se this Judgment shall remain stayed
till 4th June 2005 only.

[ MR Shah, J. ]
rnr.



