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ORAL JUDGEMENT
(Per : HON BLE MR JUSTI CE D. A. MEHTA)
1. By this reference, Income Tax Appellate Tribunal
Ahmedabad Bench "C' has raised various questions under
Section 256(1) of the Incone Tax Act, 1961 (the Act),
both at the instance of the assessee and the revenue.

2. It appears that both the assessee and the revenue

have filed separate reference applications arising from
i ndependent appeals before the Tribunal preferred by the
assessee and the revenue - against the order of CT
(Appeal s), and hence, follow ng identical questions have
been raised and referred by Tribunal pertaining to
di fferent reference applications :

Questions at the instance of assessee

"(1) Whether on the facts and in the circunstances of
the case the Tribunal has been right in lawin
hol ding that the right or actionable claim was
retained by the assessee Trust and that it was
never the property of the firn®

(2) Whether on the facts and in the circunstances of
the case the Tribunal has been right in lawin
hol ding that "right of cause of action was never
subject of distribution on dissolution of the
firmMs Accurate Engi neering Conpany?

(3) Whether on the facts and in the circunstances of
the case the Tribunal has been right in lawin
hol di ng that receipt of Rs.31,99,077/- was due to
ext i ngui shment of the right or actionable claim
resulting into transfer as enshrined in Section
47(2) of the Incone Tax Act, 19617?

(4) VWhether on the facts and in the circunstances of
the case the Tribunal has been right in lawin
hol di ng that anount realised by the assessee on
"transfer" of goodwill was exigible to capita
gai ns tax?

(6) Whether on the facts and in the circunstances of
the case the Tribunal has been right in lawin
hol di ng t hat anmount of Rs.31,99,077/- was taxable
capital gains in the hands of the assessee -
Trust ?

(7) Whether on the facts and in the circunstances of
the case the Tribunal has been right in directing



the revenue to find out whether the said capita
gain is to be taxed as |long term capital gains or
short term capital gains?"

Questions at the instance of revenue

"(1) Whether the Appellate Tribunal is right in |aw
and on facts in holding that the assessee trust
does not seemto have adopted a col ourabl e device
and therefore, the decision of the Hon' ble
Suprenme Court in the case of Mcdowell & Conpany
(154 1 TR 148) is not applicable?

(2) Whether the Appellate Tribunal is right in |aw
and on facts in holding that the anmount of
Rs. 31,99, 077/ - is not taxable wunder Section
28(iv) of the Act?

(3) Whether the Appellate Tribunal is right in |aw
and on facts in holding that the provisions of
Section 41(2) could not conme into operation in
respect of an anount of Rs.2,64,338/-?"

3. The Tribunal has also referred supplenentary
guestion at the instance of the assessee, which reads as
under

"Whether in the facts and circunstances of the
case the Tribunal was right in lawin confirmng
rejection of the claim of the assessee for
deduction in respect of bonus paynent?"

4. The assessnent year is 1985-86 and the relevant
accounting period is year ended on 31st March 1985. The
assessee is a private trust assessed in the status of
associ ati on of persons.

5. The facts rel atabl e to t he suppl ement ary

i ndependent question regarding bonus liability are that
the assessee paid a sum of Rs.1,18,869/- as bonus to
enpl oyees of erstwhile firmof Ms Accurate Engineering
Co., which was dissolved. The assessee's claim for
deduction of the anmount was rejected by the assessing
officer on the ground that the bonus was paid to
enpl oyees of erstwhile firmand as the enpl oyees were not
in the service of the assessee trust, there was no
liability to pay such bonus.

6. Assessee went in appeal before the CIT (Appeals)
and in relation to claimof bonus, succeeded because the
CIT (Appeals) held that the firm was floated as a



col ourabl e device, and as such, the Iliability to pay
bonus was that of the assessee trust.

7. Revenue carried the matter in appeal before the
Tribunal and the Tribunal, for the reasons stated in its
order dated 17th January 1992, held that the partnership
firm was a genuine firmand hence, the liability to pay
bonus coul d not be fastened on the assessee trust. The
Tribunal further held that the assessee had not carried
on any business as it had transferred entire business
including all assets and liabilities to the partnership
firmon 1st April 1984.

8. The Tribunal has set aside the order of CIT
(Appeal s) after recording the aforesaid findings wthout
appreciating that the assessee trust had nade a claimfor
deduction before the assessing officer and the sane had
been deni ed.

9. Having heard the | earned advocate appearing for

the assessee and the revenue, it is apparent that the
guestion referred cannot be answered in absence of proper
recordi ng of facts and appreciation of evidence by the
Tri bunal , upon which the Tribunal is expected to give its
findi ngs. In the circunstances, the question is |left
unanswered and the Tribunal shall adjust its decision
after undertaki ng necessary exercise in this regard.

10. In so far as the questions raised by the assessee
and the revenue are concerned, as the facts are common,
they are being dealt with together

11. The assessee trust cane into existence under a
deed of trust executed on 21st August 1980 with effect
from7th August 1980. The trust along wth various
individuals formed a partnership firmwth effect from
16th August 1980 in the nane and style of Ms Accurate
Engi neeri ng Co. (the firm. The trust had 50% share in
the profit and | oss as per the terms of the partnership
deed. The partnership was dissolved under a deed of
di ssolution dated 30th October 1980 with effect from 30th
Sept ember 1980. Under the said deed of dissolution, the
busi ness of the firmwas taken over by the trust; and the
trust as proprietor of the business, continued to carry
on the business upto 31st March 1984.

12. Wth ef f ect from 1st April 1984, another

partnership firm having the sanme name Ms Accurate
Engi neeri ng Co. (new firm was constituted and the new
firmconmprised of the trust, five individuals and one
limted conpany, nanely Ms Austin Engineering Pvt. Ltd.



(the conpany). At the time of formation of the new firm
the trust brought in all the assets and liabilities as
per bal ancesheet as on 31st March 1984 of the proprietary
busi ness by way of its capital contribution, but retained
the goodwill, the tradenane, trademark and right to
appreci ati on in t he value of the assets of the
proprietary business.

13. The new firmwas dissolved on 1st July 1984 by

di ssolution deed, and wunder the deed, the conmpany was
permtted to take over entire running business with all
the assets and liabilities of the dissolved firmin lieu
of and towards settlenent of right, title and interest in
the partnership. The remaining partners, including the
trust were to receive noney value of their respective
rights in the partnership business and accordingly, by
nmutual agreenent, a statenent of affairs as on 30th June
1984 was prepared showi ng settlement of accounts of the
partner inter-se. The total networth was worked out at a
sum of Rs.1,74,35,358/- which was taken to the books of
account. CQut of this, an anpbunt of Rs.25,00,000/- was

wor ked out as val ue of goodwill; an anount of
Rs. 1, 54, 331/- was worked out as appreciation in value of
the assets i.e. and and building; and an anount of
Rs. 5, 44, 746/ - was worked out as appreciation in value of
the plant and machinery. |In light of the fact that, as
per terns of deed of partnership executed on 1st Apri

1984, the assessee trust was entitled to the goodw Il and
t he appreci ation in value of the assets of the

proprietary business, total amount of Rs.31,99,077/- was
credited to the account of the trust in the books of the
conpany apart fromother entry denoting settlenent of
ot her assets of the partnership business.

14. In the aforesaid backdrop of the facts, trust
filed return of income on 26th June 1985 declaring total

| oss of Rs.4,34,427/-. The assessing officer assessed
the trust at a total incone of Rs.30,70,890/-, which
i nter alia i ncl uded addi ti on of t he sum  of

Rs. 31,99,077/-. According to the assessing officer, the
total sum of Rs.31,99,077/- anmounted to a benefit or
perquisite within the nmeaning of section 28(iv) of the
Act and was taxable under the head "profits and gai ns of
busi ness or profession". The assessing officer, placing
reliance on the Supreme Court decision in case of
McDowell & Co. Ltd. v. Conmercial Tax Oficer, (1985)
154 |ITR 148 also held that the entire exercise of
contributing proprietary business in the new firm
dissolution of the new firm and taking over of the
entire business by the conpany, was a col our abl e
exercise, instead of transferring the business of the



trust to the conpany directly. Accordi ng to t he
assessing officer, this node was adopted by the trust to
get over the provision of section 164 of the Act, with
special reference to the proviso thereunder which had
been inserted with effect from assessnent year 1984-85 by
t he Fi nance Act, 1984.

15. The assessee trust carried the matter in appeal

before the C T (Appeals). The CI T (Appeal s) held that
the action of the assessing officer in bringing to tax a
sum of Rs. 31,99, 077/- under Section 28(iv) of the Act was
incorrect. However, he upheld the applicability of ratio
of decision in case of McDowell & Co. Ltd. (supra), but
according to him the floating of the newfirmwas a
col our abl e device and hence, the transaction had to be
viewed at fromthe angle of bringing to tax the transfer
of the assets fromthe trust to the conpany directly.

15. 1 The Conmi ssioner (Appeals) held that the total
sum of Rs. 31,99,077/- was exigible to tax under the head
"capital gains" wunder Section 45 of the Act as well as
under the head "profits and gains of business or
pr of essi on" under Section 41(2) of the Act. That
goodwi I | was a separate asset; it had actual cost where
the business of the old firmwas taken over by the trust
on 1st COctober 1980 and accordingly, the assessing
officer was directed to conpute the sanme by adopting the
same basis, as was adopted by the parties while working
out the goodwill as on 30th June 1984.

16. The assessee and the revenue carried the matter

in second appeal before the Tribunal on being aggrieved
by the aforesaid order of the CT (Appeals). The
grievance made by the trust before the Tribunal was
against confirmation of applicability of the Suprene
Court case in case of McDowell & Co. Ltd. (supra);
bringing to tax the sum of Rs.31,99,077/- under Sections
45 and 41(2) of the Act and other additions which are not
rel evant for the present.

17. On the other hand, the revenue challenged the
order of CIT (Appeals) to the extent it was held that the
provisions of section 28(iv) of the Act were not
appl i cabl e as well as direction to tax a sum of
Rs. 2,64,338/- under Section 41(2) of the Act and
Rs. 29,34,739/- as capital gains under Section 45 of the
Act .

18. The Tribunal, taking up the issue of device in
the first instance, did not <concur wth the views
expressed by the assessing officer and the CIT (Appeal s).



The Tribunal has found that the new firmwas genui ne and
on that basis, the new firm was granted registration
under the provisions of the Act. That during the short
period of its existence i.e. three nonths, the new firm
had carried on substantial business and for this, the
Tribunal referred to the bal ancesheet and profit & |oss
account of the new firm The Tribunal further found that
there was no material to show that the new firm had been
granted registration under the Act under a m sconception
of law, or due to a nistake; and even if there was a
nm stake, no renedial action had been initiated by revenue

to rectify such a mstake. In other wor ds, t he
registration granted to the new firm had beconme final and
remai ned undi st ur bed. It has further been found by the

Tribunal that the revenue has not been able to place on
record any fact or circunstance or the evidence on the
basis of which it could be held that the trust had taken
recourse to a colourable device. The Tribunal has
further found that, in the process of transferring the
proprietary business, by the Trust to the new firm and
on dissolution, by the new firm to the conpany, the
assessee trust had been subjected to a greater tax
liability. In light of these findings, the Tribunal held
that no case was made out by revenue to show that the
assessee trust had adopted a col ourable device and the
rati o of the Apex Court decision in case of MDowell &
Co. Ltd. (supra) was not applicable.

18. 1 The | earned counsel for revenue has neither been
able to dispute the aforesaid findings of fact, nor point
out how such findings are incorrect in any manner.
Hence, in absence of any infirmty in the inmpugned order
of the Tribunal on this count no interference is called
for.

18. 2 Question No. 1, t herefore, referred at the

i nstance of revenue, stands answered accordingly in the
affirmative i.e. in favour of the assessee and agai nst
t he revenue.

19. The Tribunal thereafter took up for consideration

applicability of provisions of section 28(iv) of the Act.
It has upheld the order of CIT (Appeals) on the basis of
deci si on render ed by this Court in the case of
Conmi ssi oner of Incone Tax, Gujarat-1 v. Al chemic Pvt.
Ltd., (1981) 130 ITR 168. It has concurrently been found
by both the C T (Appeals) and the Tribunal that the
assessee trust had received the anbunt in cash and had
not been given any benefit or perquisite which arose from
conducting of business or exercise of profession. 1In the
circunstances, in light of +the ratio of the aforesaid



deci sion rendered by this Court as well as the findings
recorded on appreciation of evidence by the CIT (Appeal s)
and the Tribunal, it is not possible to state that any
error has been conmitted by the Tribunal when it cane to
the conclusion that the anmpunt of Rs.31,99,077/- is not
t axabl e under Section 28(iv) of the Act.

19.1 Question No.2 at the instance of revenue,
therefore, is answered in the affirmative i.e. in favour
of the assessee and agai nst the revenue.

20. The Tribunal thereafter has dealt wth t he
applicability or otherw se of provisions of Section 41(2)
of the Act. It has been found by the Tribunal that the
new firmwas di ssolved and there was no sale or transfer
of the assets from the newfirmto the conpany. That
what had taken place was settlenent of accounts anongst
the partners inter-se. That assets of the new firm had
neither been sold nor discarded nor denolished nor
destroyed in any manner. The Tribunal, therefore, held
that the sum of Rs. 2, 64,338/- could not be brought to tax
as bal anci ng charge under Section 41(2) of the Act.
Not hi ng has been pointed out to show that the aforesaid
findings recorded by the Tribunal are erroneous in any
nanner . It is apparent that, on a plain reading
provi sions of section 41(2) of the Act cannot be invoked.

20.1 Therefore, question No.3 at the instance of
revenue is answered in the affirnative i.e. in favour of
t he assessee and agai nst the revenue.

21. That brings up for consideration as to whether

the sum of Rs.31,99,077/- or any part thereof is exigible
to tax under Section 45 of the Act. |In this connection

the Tribunal has held that, as per <clause (5) of the
partnership deed dated 1st April 1984, assessee trust had
retained with it goodwill and the right to appreciation
in the value of the assets of the proprietary business.

The latter, according to the Tribunal, was akin to an
actionable claim The Tribunal, therefore, held that
even if the settled | egal position, nanely there would be
no exigibility to capital gains tax when assets / noneys
are received at the tine of dissolution, is accepted, the
assessee cannot get the benefit of the said I|ega

position considering the fact that goodwi || and the right
to appreciation in the value of the assets was never put
in the comon corpus or hotchpotch of the new firm The
Tribunal further recorded a finding to the effect that
t he conpany paid these noneys exclusively to the assessee
trust to the exclusion of other partners of the new firm
whi ch was dissolved. That paynent of of Rs.31,99,077/was



not made on the dissolution of the newfirm in other
words, the recei pt was not because there was dissol ution
of the new firm but by virtue of the agreenent,
emanating from various clauses of the partnership deed
dated 1st April 1984 and the dissolution deed dated 1st
July 1984. That accordingly, assessee parted with
goodwi Il and the right to appreciation in value of the
assets of the proprietary business in favour of the
conpany and on transfer, consideration of Rs.31,99,077/-
was received which constituted capital gains chargeable
under Section 45 of the Act.

22.In relation to the cost of goodwill, after
referring to the decision rendered by the Supreme Court
in case of Commssioner of |Incone Tax, Bangal ore v.
B.C Srinivasa Setty, (1981) 128 ITR 294, the Tribuna
held that, on principle, there could be no dispute that
goodwi I I, which is self-generating asset, would normally
not have any cost of acquisition. However, the Tribuna
has found that, as recorded by C T (Appeals), goodwll
was taken over along with all assets, liabilities, quota
rights etc. when the trust took over the entire business
of the firmat the tinme of dissolution on 30th Septenber
1980. That while taking over the business at that tine,
trust paid for goodwi Il al so, and though the same was not
qgquantified or disclosed in the books of account, the same
could be determ ned as on 30th Septenber 1980 adopting
the same basis which was adopted for determ nation of
goodwi I | as on 1st July 1984.

23. M. S.N. Soparkar, the |l|earned Senior Advocat e

appearing on behalf of the trust subnmitted that, (a) a
fair reading of the partnership deed of the new firm
could lead to only one conclusion, nanely that the
assessee had transferred ownership rights in the assets
of the proprietary business and the agreenent anongst
partners was to realise increnental value in the event of
sal e of such assets; an owner of an asset has only one
right in an asset - torealise its value; (b) such a
right cannot be split into tw rights, nanely to realise
original value and also to realise incremental value; (c)
as per provisions of sections 14, 13(b), 37, 48 and 49 of
the Indian Partnership Act, 1932, all the assets would
vest in the firmand assessee was entitled to only the

surplus at the tine of dissolution. The same was,
t herefore, exenpted under Section 47(ii) of the Act. In
support of the aforesaid proposition, he submtted
various illustrations for consideration |like the right of

creditors of a partnership nmay have, as to what the
partners can agree to while entering into a partnership
etc. He placed reliance on the follow ng decisions :



[a] Addanki Narayanappa v. Bhaskara Krishnappa, AIR
1966 SC 1300

[b] Comm ssi oner of I ncome Tax V. Dewas GCine
Corporation, [1968] 68 I TR 240

[c] Commi ssioner of Income Tax v. Shreyas Chi nubhai
(1999) 237 I TR 358 (CGujarat)

[d] Commi ssioner of Income Tax V. Anant  Nar har
Ni nkar (HUF), (1997) 224 | TR 221 (Gujarat)
[e] Comm ssioner of I ncome Tax V. R Li ngmal lu

Raghukumar, (2001) 247 I TR 801 (SO

An alternative contention was raised that even if

the view adopted by the Tribunal that the assessee had an
i ndependent right was correct, such a right had no cost
and hence, the conputation machinery would fail and
therefore, no capital gains tax could be |evied.

24. In relation to goodwill, it was fairly submtted

that he was not contending that the same had been
transferred to the new firm but was assailing the order
of the Tribunal to the extent of cost. That reference to
di ssol uti on deed of 30th Septenber 1980 would show that
the said docunment only recorded acquisition of goodw I
at the time of dissolution, but there was no statenent
that the assessee had actually paid any cost at the tine
of dissolution. That in fact the Tribunal itself had
found that books of account of the firmas well as
assessee reflected that there was no goodwill and the
same was created for the first time at the time of
di ssolution of the new firmon 30th June 1984, That ,
therefore, in absence of any cost of goodwill, the sane
was not taxable. He placed reliance on an unreported
decision of this Court rendered on 9th/10th Decenber 2004
in Incone Tax Reference No.225 of 1991 in case of
Conmi ssi oner of Incone Tax v. Manoharsinhji P. Jadej a.
It was subnitted that ratio of this decision would apply
to the alternative contention relatable to the right of
accretion in the value of the assets of the proprietary
busi ness al so.

25. M. Tanvish U Bhatt, the | earned standi ng counsel

appearing on behalf of revenue submtted that t he
Tribunal had recorded that, as per ause (10) of
di ssolution deed dated 30th Septenmber 1980, entire
bal ance standing to the credit of the outgoing partners
was to be paid by the trust and this would include value
of all assets of the partnership, including goodw IlI.
That therefore the CIT (Appeals) and the Tribunal were
justified in stating that it was possible to work out the
cost of goodwill as on the said day, the assessee having



actually paid for the same. He supported the order of
the Tribunal and subnmitted that the Tribunal had found,
as a matter of fact, that goodwill and the right to
appreci ati on had never gone to the new firm and
therefore, the contention that the anmount had been
received at the tine of settlenment of accounts cannot be
accepted. He, therefore, urged that no interference was
called for in the order of the Tribunal in relation to
the aforesaid itens.

26. Partnership deed executed on 1st day of Apri

1984 between assessee trust, five individuals and the
conpany assunes inmportance and the rel evant extracts of
the sane as are necessary read as under

"WHEREAS it is agreed by and between the parties

to this Deed, that the entire business of the
party of the first part along wth all the
assets, whether novable or imovable, right,
interest, clainms, benefits and liabilities of any
nature whatsoever shall be brought by the party
of the first part as its capital contribution in
t he partnership business as depicted by an
audi ted Bal ance Sheet of +the business as on
31-3-84 which shall, when it is signed by the
auditors, formpart of this Deed and shall always
be deened to be forning part of the Deed fromthe
dat e of execution of the Deed; and

WHEREAS it is agreed by and between the parties
to this Deed that the party of the First Part
al one shall be entitled to goodwill, trade nane,
trade mark and to the appreciation in the value
of the assets of the proprietary business,
introduced in the partnership business as at
31-3-94, to the entire exclusion of all the other
partners, as and when the occasion arises to
val ue the same on account of transfer of the said
assets or on dissolution of the firm or ceasing
to be a partner or on the retirenent of the party
of the First Part or otherwise, and .....

"5. The Party of the First Part has, as and
by way of its capital contribution to t he
partnership busi ness, brought in its entire
business with all the assets and liabilities, as
per the balance sheet as on 31st March 1984 of
the business of the party of the First Part
retaining with it the right to goodwll,
tradename, trademark and appreciation in the
value of the assets of the proprietary business



"7. The

brought in the partnership business. Furt her
capital of Rs.25,00,000/- has been agreed to be
i ntroduced by the followi ng partners as and when
required as follows : ......

net profits or losses of the
partnership after paynent of outgoing shall be
shared in the foll owi ng nanner

1. Accurate Trust through its20%
Trustee SHRI G V. MODHA

7
Pvt .

SHRI

. SHRI

. SHRI

SHRI

. SHRI

GULABRAI V. MODHA 4%

RAWNI KLAL N. RAVBHANI A 4%

NAROTTAM C. VADGAMA 4 %

SHASHI KANT M THANKI 4 %

JESHANKER R BHAGAYATA 4 %

M's Austin Engi neering Co. 60%

Ltd. through its

Director SHRI N. C. VADGANVA

Tot al

However, all the capital profits and |osses

whet her realised or not and all accretions,
appreciations and depletion in the value of the
assets of the business of the party of the First
Part introduced as capital contribution to the
partnershi p business as at 31-3-1984, whenever
occasion arises to ascertain the value thereof
whet her on dissolution or on retirement of the
party of the First Part ceases to be in existence
or on the sale of the entire business or
ot herwi se shall belong to the party of the First
Part i.e. ACCURATE TRUST. Al'l other capital
profits or | osses other than those exclusively
belonging to or to be borne by the party of the
First Part shall be shared by all the partners in
their profit sharing ratio as stated hereinabove
in this clause."

"17. The goodwill, tradenane, trademark and

right to appreciation in the value of the assets
of the business brought in as on 31-3-84 by the



"21(a).

party of the First part shall exclusively belong
to the party of the First Part and no other
partner other than the party of the First Part
shall have any right, title and interest of any
nature over the goodwll, tradenane, trademark
and appreciation in the assets of the business
brought in as at 31-3-84 of the business other
than right to use the tradenane and trademark in
t he busi ness of the partnership so long as the
party of the First Part remains to be a partner
unl ess otherw se nut ual |y deci ded by t he
partners.”

If any of the partners of the Second to

the Sixth Part shall die during the continuance
of partnership, then either the spouse of any one
of the legal heirs of the deceased as the
majority of partners for the tine being may
decide shall be admitted as partner or for the
benefit of the partnership dependi ng upon the age
of such spouse or heir as the case may be.
However, the spouse or the legal heir shal
intimate the firmin witing within three nonths
of the death of such partner regarding his / her
intention to join the partnership or otherw se
After the expiry of the said period of three
nonths or in case of intimtion of refusal to
join the firm the continuing partners shall take
over the property and business of the firm and
shall pay to the spouse or heir of the deceased
partner as the case may be his / her share of
goodwi I I, if due, and capital appreciation which
the deceased was entitled to and the anmounts to
the credit of his fixed capital and current
account and share of profit till the tine of
deat h.

21(b) I n case M . GULABRAI V. MODHA

representing the Trust viz. the party of the
First Part shall die during the continuation of
the partnership, anyone of the Trustees of
ACCURATE TRUST, as the majority of the partners
for the tinme being nay decide shall be admtted
as partner in place of the deceased partner

However, the Board of Trustees of the party of
the First Part shall intimate within three nonths
from the death of the partner their intention to
join the person selected by the majority partners
in the partnership or otherw se. After the
expiry of the said period of three nmonths or in
case of intinmation of refusal to join the firm



the continuing partners shall pay to the Board of
Trustees of ACCURATE TRUST the entire val ue of
goodwi | I, tradenarks, appreciation in the assets
brought in as at 31-3-1984 and ot her assets as
per profit sharing ratio, credits to the fixed
capital and current account and share of profit
till the point of death."

27. Thus, as can be seen fromthe preanble of the

partnership deed, the intention of the parties is very
cl ear. The trust which is the party of the first part
undertakes to bring in as capital contribution in the
partnership business the entire business of the trust
along with all the assets, whether novable or immovable,

right, interest, clains, benefits and liabilities of any
nature whatsoever; But at the sane time, it is
categorically stated that trust alone shall be entitled
to goodwi | I, t radenane, trademark, and to t he
appreci ation in t he value of the assets of the
proprietary business, introduced in the partnership

busi ness as at 31st March 1984, to the entire exclusion
of all other partners. However, it is specified that the
entitlenent shall be only when the specific occasion
arises, nanely, (1) on account of transfer of the said
assets, (2) on dissolution of the firm (3) on ceasing to
be a partner, (4) on retirement of the trust, and (5)
ot herw se. Therefore, it is clear that when the phrase
"said assets" is used, the right to appreciation in the
value of the assets of the proprietary business is to be
at par and has the same characteristic as goodwll,

tradename or trademark would have. The contention on
behal f of the assessee that it is not having the sane
characteristic is not borne out from the |anguage

enpl oyed in the agreement and the intention expressed by
the parties.

28. This intention and the interpretati on becone nore
explicit and clear when one reads Clause 5 which deals
with capital contribution as well as Cl ause 7 which deals
with the profit / loss sharing ratio. Cl ause 5 and
former part of Clause 7 in fact reiterate the intention
stated in the preanble.

29. Clause 7 in the latter part talks of capita

profits and |osses (whether realised or not) and once
again states that all accretions, appreciations as well
as depletions in value of the assets of the business of
the Trust introduced as <capital contribution to the
partnership business as at 31-3-1984 shall belong to the
Trust, in contradistinction, in the immediately follow ng
sentence, to capital profits or |osses relatable to other



assets. O her assets have been specified to be "other
than those exclusively belonging to or to be borne by the
party in the first part", namely the Trust, and they are
to be shared by all the partners in the ratio as stated
in the earlier part of the said d ause.

30. Once again Cause 17 enphatically reiterates the

intention of the parties and sinilarly when Clause 21(a)
and 21(b) are read, it becones absolutely clear that what
was retained by the trust was an independent and a
separate asset, nanely, right to accretion. The
subm ssion on behalf of the assessee that once all the
assets had been contributed by way of capital to the
partnership, there would be no other right available, is
not only not borne out by the terms of the partnership
deed, but also does not appear to be a correct
proposition. It is an accepted position that ownership
of a property or an asset is conprised of a bundle of
rights and it is always possible for a person to part
with some of those rights while retaining the others with

t he owner. This is exactly what has happened in the
present case. The trust has, while contributing the
capital on 1st April 1984, contributed assets of the

proprietary business, but in relation to those assets
retained the right of accretion in the value of such
assets.

31. It may be that such right is enbedded or dormant

and cones alive or becones active and enforceable only on
t he happeni ng of contingency, but that does not nean that
the right is not in existence on the day capita
contribution was made. The contention on behalf of
assessee that the right would come into existence only on
t he date of happening of one of the specified events, in
this case - dissolution, cannot be accepted. If, as
contended, the right was not in existence on the day when
capital was contributed in the partnership, the assessee
trust could not have contracted as it did with other
partners to retain such a right. It is pertinent to note
that goodwi ||, tradenane or trademark were also not in
exi stence in the books i.e. the sane have been val ued on
30th June 1984 for the purposes of ascertaining and
evaluating a pre-existing right and the necessary entry
cane to be made in the books only on that day. It is not
even the case of the assessee that the said assets were
not in existence on the date of contribution of capital
in the partnership. The only case is: there was no
ascertainable cost. Therefore, taking into consideration
the fact that all the items appear sinultaneously and
together in the deed of partnership, the assessee cannot
successfully urge that one set of assets existed, but



only quantification was deffered; while the other set of
assets did not exist at all and canme into existence and
were quantified on the date of dissolution only.

32. Section 14 of the Partnership Act tal ks about the
property of the firmand states that the property of the
firm would include all property, rights and interests in
property originally brought into stock of the firm
subject to contract between the parties; and unless a
contrary intention appears, such property as may be
acquired with noney belonging to the firmare deened to
have been acquired for the firm

32.1Section 13(b) of the Partnership Act stipulates
that partners are entitled to share equally in the
profits earned and contribute equally to the |osses
sustai ned, but the opening portion of the section again
states that this is subject to contract between the
partners.

32.2Section 37 of the Partnership Act provides for

right of outgoing partner in certain cases to share
subsequent profits. Though this section was referred to,
it is not shown how and in what nanner the provisions
woul d have any bearing to the controversy at hand. In
the present facts of the case, it is nobody's case that a
person who has either expired or ceased to be a partner
is represented by the estate or his representative to any
share of profits where the business has been continued by
t he surviving and continui ng partners. In the present
case, once dissolution has taken place, there are no
surviving or continuing partners. Any business carried
on subsequently, even by one or nore of the erstwhile
partners, would constitute a separate and independent
busi ness. Therefore, this section has no application

32.3Section 48 of the Partnership Act provides for

node of settlement of accounts between partners, but even
this provision is subject to agreenment by the partners.
The enphasis on clause (b)(iv) of Section 48 of the Act
is msplaced, as can be seen from the terms of the
contract between the parties, the entitlenent to the

goodwi | | etc. and the right of accretion are not
resi due, but are independent assets which, as found by
the Tribunal, never entered the partnership. Ther ef or e,

the contention that the payment received by the trust in
relation to both goodwi |l and the right to accretion is
under Section 48(b)(iv) of the Partnership Act, does not
nerit acceptance.

32.4Section 49 of the Partnership Act deals wth



paynment of firm debts and paynent of separate debts. The
section only provides that where there are joint debts
due fromthe firmas well as separate debts due from any
partner, the property of the firm is required to be
applied in the first instance in paynent of debts of the
firmand in case any surplus is available, then shares of
each partner shall be applied in paynment of his separate
debts. In fact, the latter sentence of the provision
which reads "The separate property of any partner shal
be applied first in the payment of his separate debts,
and the surplus (if any) in the paynent of the debts of
the firm", would go to show that partnership law itself
envi sages two kinds of properties: properties of the
firmand separate properties of the partner. Ther ef or e,
the contention that creditors of the firmwuld have a
right to proceed against all the assets wthout being
limted to the original value of the assets, is against
the specific provision laid down by Section 49 of the
Act. In fact, this subm ssion proceeds on the fallacious
premi se that there were no separate assets in existence.
Thi s aspect has al ready been dealt with herei nbefore and
needs no repetition.

33. In the circunstances, it is not possible to
accept the stand of the assessee that, in absence of any
separate asset, the amount received by the trust was part
and parcel of share of profits only at the tine of
settl enent of account s on di ssol uti on. Al  the
provi sions of the Partnership Act on which reliance has
been placed specifically give way to the ternms agreed
upon by partners when the partnership deed provides to
the contrary. As the partnership deed dated 1st Apri
1984 shows parties carved out separate assets which never
entered the partnership, never assumed the characteristic
of partnership properties.

34. In so far as the alternative contention that the
right to appreciation in value of the assets of the

proprietary business had no cost, it is an accepted
position that the said aspect was not urged before the
Tribunal. The | earned advocate for the assessee appears

to be correct to the extent when he submits that the said
aspect could not be contended before the Tribunal in
light of the fact that the finding that the said right
constituted a separate asset was recorded by the Tribuna

for the first time only in the inpugned order. 1In the
circunstances, it would be in the fitness of things, if
parties are permitted to agitate this issue before the
Tri bunal . The Tribunal shall decide the sane in

accordance with law after permtting the parties to | ead
evi dence and pl ace necessary facts on record in this



regard.

35. Inrelation to bringing to tax capital gains on

transfer of goodwill, the Tribunal has confirmed finding
of C.1.T. (Appeals), including the direction to work out
val ue / cost of goodwill as on 30th Septenmber 1980 on the
sanme basis, as was adopted on 1st July 1984. Nothing has
cone on record to show as to whether any evidence in this

regard was |led before the authorities below The
position in law is well settled by now The Tribuna
shall accordingly apply the sane after gi vi ng an

opportunity to the parties to place on record necessary
facts and evidence in this regard.

36. In the result, question Nos. 1 and 2 at the
i nstance of the assessee are answered in the affirmative
i.e. in favour of the revenue and agai nst the assessee.

36.11n so far as the question No.3 referred at the
instance of the assessee is concerned, it is apparent
that the said question does not bring out correct
controversy between the parties and as franed, does not
nmake sense. In the result, the said question is left
unanswer ed.

36.21n so far as the question Nos.4 and 6 at the

i nstance of the assessee are concerned, they are answered
inthe affirmative, subject to the final working out of
the cost portion in accordance with law. In the event
t he assessee succeeds in establishing that goodwill and
the right to accretion were assets where no cost was
concei vable, and in fact had no cost, the Tribunal shal
adjust its decision accordingly while finally disposing
of the appeal in terns of Section 260() of the Act.

36.3In relation to question No.7 at the instance of
the assessee, it would be consequential to the decision
that the Tribunal may arrive at qua question Nos. 4 and

6 and hence, question No.7 is |eft unanswered.

37. The Reference stands disposed of accordingly.
There shall be no order as to costs.

[D. A MEHTA, J.]

[H N. DEVANI, J.]
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