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The petitioners, 10 in nunmber, all Co GQujarat
Industrial & General Workers' Union have approached this
Court as they are aggrieved by the judgenent and award
dated 31.03.1995 passed in Reference (LCA) No.39 of 1983
by the Ilearned Judge of Labour Court, Ahmedabad,
rejecting their reference.

2. The facts of the case are that the petitioners,

the workmen serving with the respondent were told by
notice dated 23.11.1982 that on account of reconstruction
of the factory, for the present, their services are not
required as the managenent is not able to run that
particular section/ departnent/ part of the factory for
an indefinite period, and hence the worknen nentioned
therein are discharged with effect from 24.11.1982. The
notice also contained an intimation to the effect that
the worknmen shall collect the dues payable to them Iike
wages, Earned Leave, etc. fromthe Ofice of the Tine
Keeper during the office hours on 24.11.1982. The notice
contained as many as 59 nanes. The Gujarat Industria
and General Wbrkers Union challenged the Ilegality and
validity of the said notice retrenching 59 workers by
filing Special Civil Application No.104 of 1983. Thi s
Court [Coram MP. Thakkar, C.J. & S. A Shah, J. (as
they then were)] on 08.02.1983 suspended the operation of
the inpugned notice (annexed at Annexure 'F in that
petition) dated 23.11.1982 qua 19 enpl oyees only naned in
Annexure 'G (in that petition). The Court also nmade
clear in the order that,

W nay nmake it clear that the observations nade
her ei nabove are only for the prim facie purpose
but si nce t he matt er requires serious
consi deration and petitioners have a prim facie
case, we are granting the interimrelief in the
aforesaid terms."

The Court also recorded t he resul t ant effect of
its order by saying that,

The result will be that the aforesaid 19 persons
will have to be paid their salaries, though the
respondents will not be obliged to permt themto
wor k when they report for duty. O course, in
case respondent s permit them to work, the
aforesaid 19 worknen will be obliged to work."



3. The nmanagenent, Messrs Anbica Iron Steel and
Works Re-rolling Private Ltd. filed two CGivil
Applications being No.520 of 1984 and 3474 of 1984.
Cvil Application No.520 of 1984 was filed for vacating
interimorder, contending that the Union has already
avai |l ed of alternative r enedy of "industrial
reference' before the Labour Court, in the alternative it
was al so prayed that the order my be nodified and
appropriate order may be passed in the matter of paynent
of wages continuously. Civil Application No.3474 of 1984
was filed praying that wit be rejected as the Union has
already chosen to avail of and proceed with alternative
renedy.

This Court [Coram B.K Mehta & D.H  Shukla, JJ. (as
they then were)] on 20.12.1984 passed an or der
the relevant part of which reads as under

"M.S.R Shah appears for the enployer and does
not press Cvil Application No.520/ 84 which is,
t herefore, disposed of accordingly.

Having heard the |earned advocates for t he
parties on the reliefs prayed for in Gvil
Application No.3474 of 1984 we are of the opinion
that since the Union has already availed of the
renedy of reference under section 10 of the
Industrial Disputes Act as to whet her t he
retrenchment of 59 workers was | egal and proper
and, if not, whether they should be reinstated
with back wages, the present petition being
Special Gvil Application No. 104 of 1983
challenging the legality and validity of the
retrenchment of those workers become infructuous
for the tine being since all the questions about
the legality and validity of retrenchment would
be considered and gone into by the Labour Court
i ncluding the one which has been specifically
raised in this petition. |In the circunstances,
therefore, Special Cvil Application No.104 of
1983 woul d not survive at this stage and the Rule

shoul d be and i s discharged. Petition is
rejected accordingly. There would be no order as
to costs."”

4. The Court was also pleased to extend interim
relief upto 31.12.1984. The Court also recommended to
t he Labour Court that,

"....it wll give priority to the
application which nay be noved by the Union for



the interimrelief and dispose of the sane before
our interimrelief expires.”

5. The Union filed Exhibit 36 for interimrelief in

Ref erence (LCA) No.39 of 1983, which was rejected by
order dated 08.02.1985. Rel evant observations of the
| earned Judge of the Labour Court are as under

“.... Rght to nove such application
can be vindicated by the workmen but the Labour
Court has to see that such right can be properly

exerci sed and t hat such interim relief
application is legally t enabl e duri ng t he
pendency of t he present Reference. Still

however, we have to honour the order of the
Gujarat Hgh Court in respect of the interim
relief which has been extended wupto 15.1.1985.
It is, therefore, directed that the conmpany woul d
continue to pay the nmonthly wages to said 19
concerned worknmen till 31st January 1985.

6. The wages t hereafter can never be
directed to be paid during the pendency of the
legality of the orders of term nation passed by
t he conpany agai nst the concerned wor knen.

7. For the reasons stated above, therefore,

the present application for interimrelief is not
tenable and therefore, the sane is rejected.
However, all the concerned worknen nmust be paid
wages in pursuance of the order of the Qujarat
Hi gh Court which is upto 15.1.1985 but the sane
shall be <continued to be paid upto 31.1.1985.
The main reference is hereby fixed for wurgent
hearing on 20.2.1985. No order as to costs."

6. Despite the order in aforesaid terns, on interim

application the hearing of reference did not proceed with
the speed, it was expected of. The |earned Judge of the
Labour Court has recorded in terms that the worknen were
not interested in proceeding with the hearing of the
ref erence, workman, named, Ranvirsinh Sugarsinh Bhadoriya
was examned on 13.08.1984 (Exhibit 28). But thereafter
he did not remain present, therefore, his further
evidence could be recorded only on 30.09.1987. But on
that day also his cross exam nation was deferred at the

request of the parties. Thus, his deposition could be
conpleted only on 20.08.1992. The hearing of t he
ref erence was pr ol onged as deposition of t he

Wi t nesses-wor kmen was recorded within a period of eight
years (30.08.1984 to 20.09. 1992). Thereafter, the



deposition of other four worknen was recor ded on
30. 03. 1993, 04.04.1993, 16.07.1993 and 27.07.1993.

6. 1Besides, there is yet another, inportant aspect
of the natter, which is discussed by the | earned Judge in
para 11 of the judgenent and award. In all, 59 worknmen

wer e di scharged by notice dated 23.11.1982. A statenent
of claim was scheduled to be filed on 04.03.1983, but
then the sane was del ayed. Meanwhile, the establishnent
presented its case by filing its reply that, out of 59

wor knmen, 40 worknen have settled the dispute, still the
Union did not nmention anything about the same inits
statement of claim filed on 22.12.1983. The | earned

Judge has also taken note of the fact that this Court
(Qujarat High Court) had also directed the establishment
to continue to pay wages to only 19 enpl oyees and hence
so far as 40 worknen are concerned, there is no
subsi sting di spute which the Court 1is required to
adj udi cate. Qut of remaining 19, three other worknen
also settled the dispute and they are reinstated in
service and therefore, the question of only 16 worknen
remai ned.

6.2The learned Judge has recorded that, these 16

wor kmen were not renmining present, hence the Union filed
Purshis, Exh.52 on 16.10.1989 seeking permission to
wi thdraw the reference. Hence the Court is not required
to adjudi cate for any workman. But then the |[earned
Judge has recorded that as there is no order on Exh.52 on
16. 10. 1989, and Purshis was filed by the | earned advocate
Shri H K Rat hod (as he then was) on 21.02.1991, Exh.58
stating that, qua 9 worknen he wants to proceed further
with the reference, while qua rest of the worknmen he does
not want to proceed with the reference, the reference was
required to be proceeded only qua 9 worknen. The Union
has examned only 5 worknmen, nanely, (i) Ranvirsinh
Sugar si nh  Bhadoriya, (ii) Sitaram Mahipal Tiwari, (iii)
Rankumar Jagannath, (iv) Ramasharey Shrikallu, and (v)
Rust ansi nh Badasi nh, hence, out of 9 worknen, question is
required to be decided qua these 5 worknen only.

7. The | earned Judge in para 11 (duplicated para) of

t he judgenent and award has recorded that, the statenent
of claimproduced by the second party does not mention as
to who Shri Madhavl al Patadia is. Besides, authorisation
given, if any, to said Shri Mdhavlal Patadia is not
produced. A statenment of claim produced before the
Court, is supposed to be signed by every workman as
provided in Rule 4(C of the I ndustri al Di sput es
(CQujarat) Rules, 1966 (hereinafter referred to as "the
Rul es"). The | earned Judge has recorded that thus, there



is breach of Rule 4(C), hence statement of claim cannot
be taken cognisance and prima facie, it deserves to be
rejected. However, the | earned Judge has discussed al
the rival contentions of both the parties in detail and
at the end has conme to the conclusion that in view of the
totality of the facts and circunstances the reference is
liable to be rejected and the sane is rejected.

8. The | earned Judge has exami ned the reason/s for

which the services of the worknmen were terninated. As
per the say of the Union it was on account of subnmitting
of general demands, the managenent discharged the worknen
saying that their services are no nore required as the
factory is to be reconstructed. It was al so contended by
the Union that while the Union was pressing for demands,
t he conpany cl osed its rolling section for
reconstruction, wthout giving 21 days' notice, violating
section 9A of the |Industrial Di sput es Act , 1947
(hereinafter referred to as "the Act") discharged the
wor kmen, that when conciliation proceedings were in
progress, the worknmen could not have been discharged
keepi ng bias against them wthout obtaining approval
under section 33A of the Act, that the establishnment had
conmitted breach of sections 25FFA and section 25F of the
Act. To bring hone the aforesaid contentions the Union
examned its Wi t nesses.

8.1The | earned Judge on appreciation of the evidence

of the workmen has held that the Union is not able to
prove that the establishment has comitted breach of
sections 25F, 25FFA, 9A and 13A of the Act. The |earned
Judge referring to the deposition of one Shri Ramasharey
Shrikallu has recorded that in his cross exam nation he
has stated that relations between the worknen and the

est abl i shnent - managenent were cordial. The | earned Judge
therefore, recorded that there was no question of any
bi as agai nst the worknen. It is also recorded that on

21st 22nd & 23rd Novenber the workmen were given lay off.
It was on 24.11.1982 when the worknen went for duty, they
found a notice displayed by which certain workmen were
di scharged. The | earned Judge did not believe the case
of the Union that it was on account of 'bias' that the
wor knmen were di scharged. According to the |learned Judge
if the establishnent had discharged the worknmen on
account of 'bias' then the establishment would not have
re-engaged them and hence he held that the ground
al l eged is not proved/ established.

9. The learned Judge then exam ned the question of
conpliance of the provisions of section 25F of the Act.
The | ear ned Judge consi der ed t he case of the



establishnent that earlier the factory was run by anot her

conpany but when it was closed in 1981. The present
est abl i shnent purchased it in closed condition and
started production in the beginning of 1982. It was in
the year 1982 it recruited worknen. But then as the

machi nery was old, on 20.11.1982 the mmin gear box of the
rolling mll was broken and therefore, from?2lst to 23rd
November 1982 t he wor ker s wer e given lay off.
Thereafter, by notice dated 24.11.1982 the worknen were
retrenched. The | earned Judge consi dered the deposition
of the workman, Ranvirsinh Sugarsinh Bhadoriya, Exh.28
wherei n he has deposed that,

"I was taken on duty in 1981. | was taken on
duty in the nonth of Cctober. | was working in
the company for three years and | will produce

docunentary evidence in support thereof."

Wi | e appreciating the aforesaid deposition the |earned
Judge has recorded that it is admitted by the witness
that the establishnment had started wor ki ng si nce
01.01.1982. This date becones significant because the
notice in question is dated 24.11.1982. For determning
the question of breach of provisions of section 25F of
the Act it is necessary that the worknman shoul d have been
in continuous service for not |ess than 'one year'. The
term ‘'continuous service' is defined in section 25B of
the Act. Cause (2) of section 25B of the Act provides
t hat ,

"where a workman is not in continuous service
wi thin the neaning of clause (1) for a period of
one year or six nonths, he shall be deened to be
in continuous service under an enpl oyer--

(a) for a period of one year, if the workman,
during a period of twelve cal endar nont hs
precedi ng the date wth reference to which
calculation is to be nade, has actually worked
under the enployer for not less than ---

() ....

(ii) two hundred and forty days,

The | earned Judge on appreciating the relevant nmteria
on record of the case has recorded a categorical finding
that none of the worknen have worked 240 days and
t her ef or e, t hey cannot be said to have been in
'continuous service' for 'one year', and therefore, the



provisions of section 25F of the Act are not applicable
and hence there is no breach of section 25F of the Act.
The |earned Judge has taken into consideration the facts
pl aced before himand has cone to the conclusion that,
"there was no intentional act on the part of the
establishnent to see that the workmen are discharged'
The |earned Judge has taken note of the fact that it was
breakage of gear box of the rolling section which
resul t ed into initial lay off for three days and
t hereafter discharge by notice dated 24.11.1982.

The learned Judge after having recorded a categorica
finding on the question of fact, relying on the same has
rejected the reference of the petitioner workmnen.

10. M. Dhotre, |learned advocate appearing for the
petitioners submtted that there is violation of section
25FFA of the Act which provides for 60 days' notice of
intention to close down any undert aki ng. The | earned
advocate also submitted that in the case on hand the
establishment is "Messrs Anbica Iron Steel and Wrks
Re-rolling Private Ltd." of which "rolling section" is
severabl e part/ section fromother parts/ sections and
will t her ef or e, constitute a separate industrial
establishnent. That being so, section 25FFA of the Act
wi Il be applicable.

This contention was not pressed before the | earned Judge
inthe formit is sought to be pressed before this Court.
It is clear fromthe judgenent and award of the | earned
Judge that except a mere nention of the breach of various
sections of the Act and various rules of the Qjarat
Industrial Disputes Rules, the contentions were not taken
to their |ogical end.

It is a mtter of common know edge of which due notice
can be taken that various points are raised in the
pl eadi ngs but then all of themare not pressed at the
time of arguing the matter. Therefore, the adjudicating
forumdeals with only those contentions which are pressed
into service at the time of arguing the matter. In para
13 of the judgenent and award various sections of the Act
are nmentioned, whose violation is alleged, they are
sections 9A, 33A and 25FFA. But then, the | earned Judge
has not dealt with those contentions giving rise to the
af oresai d presunption. So far as sec.25F of the Act is
concer ned same is discussed with all the relevant
material which fortifies the aforesaid presunption that
only one point was pressed.

The | earned advocate submitted that the contention
regarding violation of section 25FFFA of the Act is



stated in the witten subnissions and that is very nuch
on record of the case. As di scussed hereinabove nmere
nmentioning of a contention in the witten subm ssion is
not enough to hold that the same was pressed into service
at the tine of hearing of the matter but then the sane is
not dealt with by the | earned Judge.

If at all the petitioners were aggrieved by non dealing
of the contention/s raised by them or their |earned
advocate at the time of hearing, the remedy was to file
an appropriate application requesting the |earned Judge
to incorporate the same in the judgenment and order. In
absence of any such application this contention does not
warrant any entertainnent at the hands of this Court.

11. Learned advocate M .Dhotre next subnmitted that

the establishnent was required to produce the seniority
list before the | earned Judge. He subnmitted that what
was produced before the Ilearned Judge is produced at
Annexure 'l' to this petition. He submitted that it is
not the seniority Ilist, as only nanes of 59 workers,
their designations and date of joining is set out
t her ei n. He subnmitted that it was seniority list which
was required to be produced by the establishment.

In para 14 of the judgerment and award the |earned Judge
has recor ded a finding to the effect that the
est abl i shnent has produced a seniority |ist. In the
latter part of the same para (at page 125) the | earned
Judge has recorded that the establishnment has produced
seniority list of all the worknmen and that on perusal of
the sane it is clear that the workmen were not the
per manent worknmen and were working as daily wagers. The
| earned Judge has cone to the conclusion on appreciation
of the naterial that only on the basis of an assertion on
oath the averment that the workmen were pernmanent wor knen
cannot be accepted.

The Honourabl e the Apex Court in the natter of Range
Forest Officer Vs. S.T. Hadimani, reported in (2002) 3
SCC 25 has held that where the claimof the worknman is
that he had worked for nore than 240 days in the year
preceding his termination and if the sane is denied by
the enployer, it is for the claimant to | ead evidence to
prove the same. |In the present case the Ilearned Judge
has rightly recorded a finding that on the basis of an
assertion in absence of any naterial in support thereof,
it cannot be held that the workmen were pernmanent
workmen. In fact if it was the case of the workmen that
t hey were permanent worknen they were under an obligation
to produce relevant naterial in support thereof. [If it



was the case of the worknen that such material is in
possession of the respondent-establishnment then, they
ought to have called upon the establishment to produce
the same so as to establish that the workmen were
per manent worknmen. I n absence of the aforesaid, nanely,
production of material or calling upon the establishment
to produce such material, the finding recorded by the
| earned Judge does not require interference at the hands
of this Court.

12. The |l earned advocate for the petitioners next
contended that there is breach of section 9A of the Act.
He subnmitted that section 9A provides for a notice of
change. He subnitted that the Fourth Schedul e of the Act
provides at items 10 & 11, 'conditions of service' for
change of which notice is to be given. Itens 10 & 11 of
the Fourth Schedul e read as under

"THE FOURTH SCHEDULE
Condi tions of service for change of which
notice is to be given.

1to 9 : XxxX

10. Rational i sati on, st andar di sati on or
i mprovenent of plant or technique which is likely
to lead to retrenchment of workmnen;

11. Any increase or reduction (other than
casual) in the number of persons enployed or to
be enployed in any occupation or process or

depart ment or shift not occasi oned by
circunstances over which the enployer has no
control ."

13. The | ear ned advocat e for the petitioners

submitted that in the present case assuming for the sake
of argument that the notice dated 24.11.1982 was i ssued
for the purpose nentioned therein, i.e. 'reconstruction
of the factory', the same falls wthin the anbit of
section 9A and therefore, the sane should have been given
21 days before, affecting the same. This contention |ike
the earlier one, i.e. violation of section 25FFA of the
Act was not pressed into service at the tine of argunent.
Hence there is no question of accepting the sane.

14. The |l earned advocate for the petitioners next

contended that there was breach of section 33 of the Act.
This contention is raised by the | earned advocate for the
first time before this Court. Even whil e menti oning
various sections of the Act breach of which was alleged



to be in para 13, section 33 was not referred to.
Therefore, this cannot be considered by this Court at

thi s stage. Last but not the least the | earned advocate
conpl ai ned that there was violation of sections 25G & H
of the Act. The | earned advocate submitted that though

these sections were not referred to by nunber, the
contention was raised. The |earned Judge has recorded in
para 14 that in future when workmen were required, the
establ i shnent had called the worknen and in that regard
an adverti senent was given in the newspaper. The |earned
Judge also referred to the affidavit filed by the
establ i shnent wherein it is stated that after there was
"breakage of gear box", sem automatic nmachine was
brought and 50-60 Tonsmen/ workmen wer e required.
Accordingly, the establishment had recruited Tomsnen.
The | earned Judge has al so taken note of the fact that
t he establishment had reinstated required worknmen. Thus,
the establishnent has conmplied with t he requi r enent
of the rel evant provisions of the Act.

15. M. Anup Kri shnan, | earned advocate for the

est abl i shnent contended that the judgenent and award of
the | earned Judge is in accordance with the provisions of
law and it does not warrant any interference at the hands
of this Court. He subnmitted that the | earned Judge has
taken pains to take into consi deration al | t he
contentions which were raised before him He subnitted
that he has made threadbare analysis of the evidence |ed
before himand the contentions raised before himand has
appreci ated every one of themin their true perspective.
He subnmitted that the | earned Judge has not comitted any
error which will warrant interference with the judgenent
and award whil e exam ning the same under Article 227 of
the Constitution of India.

16. In the considered opinion of this Court, this
Court finds that the petitioners have failed to nake out
any case for grant of any relief to them Hence the
petition fails. It is disn ssed. Rul e is di scharged
with no order as to costs.

(Ravi R Tripathi, J.)
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