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ORAL JUDGEMENT

1. This Special Cvil Application under Article 226
of the Constitution of |India has been filed by the



petitioner challenging his detention in pursuance of the
or der passed agai nst him by Police Conmm ssioner
Ahmedabad City, on 03rd of August, 2004, in exercise of
powers conferred wupon him under Section 3(1) of the
CGujarat Prevention of Anti Social Activities Act, 1985
(PASA Act for short). The petitioner is under detention
as bootl egger from03rd of August, 2004 in pursuance of
t he above order.

2. The grounds of detention as placed on record

reveal t hat t he det ai ni ng aut hority t ook into
consi deration t wo crimes regi stered agai nst t he
petitioner, both at Naranpura Police Station, on Olst of
August, 2004, under the Bombay Prohibition Act. |In the
first case, the petitioner was found in possession of 44
bottles and in the second case 143 bottles of foreign
liquor. The detaining authority after going through
exhaustively the investigation papers in both the above
sai d cases, cane to the conclusion that the petitioner
was deal i ng in storing, selling and transporting
prohi bited foreign liquor and therefore the petitioner
was bootlegger wthin the meaning of the PASA Act. The
det ai ni ng aut hority reached to t he subj ective
satisfaction that these activities of the petitioner were
required to be prevented forthwith and, therefore, the
detaining authority after considering other neasures
which may be taken against the petitioner under the
general law, as a last resort, came to the conclusion
that there was no other alternative except to detain the
petitioner under the PASA Act. The detaining authority
therefore passed the order of detention against the
petitioner which is under challenge in this petition

3. Learned Advocate M. R J. Goswanmi for |earned

Advocate M. H R Prajapati for the petitioner and
| earned AGP M. HM Prachchhak for the respondents were
heard at | ength. The affidavit-in-reply filed by the

detaining authority as placed on record by |learned AGP is
al so taken into consideration.

4. Qut of various grounds urged on behalf of the

petitioner and controverted and opposed by | earned AGP,
it appears that this petition can be exanm ned and
di sposed of on the sole issue that whether the detaining
authority applied mnd to the relevant material properly.

5.1n the grounds of detention, the det ai ni ng

authority stated that in the first crinme registered
agai nst the petitioner, he was in judicial custody and in
the second crine he was in police custody on remand, when
order cane to be passed against the petitioner. In this



respect, t he det ai ni ng aut hority reached to the
subj ective satisfaction that in both the cases and in
second case on conpletion of police remand period, the
petitioner was likely to nove application for bail and
was likely to be released on bail by the conpetent
aut hority. The detaining authority reached to t he
subj ective sati sfaction t hat on so releasing the
petitioner on bail, the petitioner was likely to continue
his illegal activities.

6. The facts of the present case are squarely

covered by a decision of the Apex Court in the matter of
AMRI TLAL vs. UNI ON GOVERNMENT, as reported in AIR 2000 SC
3767. The Apex Court pleased to observed that there mnust
be cogent materials before the Oficer passing the
detention order that the detenu is likely to be rel eased

on bail. The inference nmust be drawn fromthe available
material on record and must not be the ipse dixit of the
of ficer passing the order of detention. Li kel i hood of
detenu's nmoving an application for bail is not a cogent
materi al and detention order based on such material is

liable to be quashed.

7. 1n the present case, while except the papers of
investigation in tw crinmes registered against t he
petitioner, there was no material on record to draw the

inference that firstly the detenu was Ilikely to nove
application for bail on remand period being over and
secondly the detenu was likely to be released on bail on
so noving the bail application by him Therefore, the

subj ective satisfaction reached in this respect by the
detaining authority is not supported by any cogent
material, resulting in vitiating the order of detention
on the ground of non-application of nind. The order
under chal lenge therefore is required to be quashed on
this ground al one.

8.In the result, the petition is allowed. The

order passed by the Conmi ssioner of Police, Ahnedabad
Cty, on 3rd of August, 2004, against the petitioner in
exerci se of powers under Section 3(1) of the PASA Act is
her eby quashed and set asi de. The petitioner -
Devangbhai Hastinkumar Desai is hereby ordered to be set
at liberty forthwith if he is not required to be detained
injail for any other purpose. Rule nade absolute. DS
permtted.

(J.R VORA, J.)



