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CAV JUDGEMENT

#. In this petition under Article 226 of the
Constitution of India, the petitioners have prayed for



appropriate wit, order or direction quashing and setting

asi de the notice issued by the respondent no. 1
Col I ector and Assi stant Superintendent of Stanps dated
26.07.2004, inter alia, alleging that enrolment formns

accepted by the petitioner conpany fromits custoners are
not properly stanmped and considering the ingredients of
witing / agreement / enrol ment and conditions stipul ated
in the same, the sanme prima facie appears to be agreenent
and /or indemity bond and therefore it is liable to be
stanped at Rs.50/- wunder Article 5 (h) and at
Rs. 100/ under Article 29 of Schedule | to the Bonbay Stanp
Act, 1958 ("the Act" for short) and therefore, in all,
the stanmp duty of Rs.150/- is liable to be levied and
therefore the petitioners were called upon to show cause
as to why Rs. 2,60,00,000/- towards deficit stanp duty
should not be recovered and the penalty to the extent of
10 tines required to be inmposed under Section 39(1)(b) of
the Act should not be recovered. Thus, the petitioners
have approached this Court at the stage of show cause
noti ce and have chal l enged the show cause noti ce.

#. M .S. N Soparkar, learned senior advocate appearing
with M. Shalin Mehta, |earned advocate for the petitioner
- company has challenged the show cause notice and
initiation of the proceedings nmainly on the follow ng
grounds :

(1) The show cause notice itself is wi t hout
jurisdiction, nmeani ng t her eby, under t he
provi sions of the Act, the petitioner conpany is
not liable to make the paynent of stanp duty.

(2) Under Section 30 of the Act, if the docunent in
guestion is considered to be indemity bond, then
in that case, a person drawing or nmaking such
instrument is liable to pay the stanmp duty and as
the petitioner conpany has not executed any
indemity, they are not liable to make the
paynment of the stanp duty.

(3) The docunent in question is in favour of the
petitioner conpany which is executed by its
custonmer and not by the conpany.

(4) The stanp duty is required to be paid on an
i nstrunent and not on the transaction.

(5) The conpany has not put any signature and
therefore, it is not executed by the petitioner
conpany and, therefore very basis of the notice
is wong and the sane is required to be quashed



and set asi de.

(6) Assuming wthout admitting that the petitioner
conpany is liable to make the paynment of stanp
duty and considering the docunent either as
agreement or indemity, then in that case also
consi deri ng Section 6 of the Act, if an
instrument so framed is to come wthin two or
nore of the descriptions in Schedule |I shall
where the duties chargeable t her eunder are
di fferent, be chargeable only with the highest of
such duties. Therefore, in the show cause notice
calling upon the petitioner to pay the stanp duty
at Rs. 150/ - (Rs.50/- considering it as an
agreenment + Rs.100/- cosndiering it as indemity)
itself is contrary to the provisions of the Act.

(7) So far as other conpanies are concerned, wth
regard to the simlar and identical instrunment /
witing, the respondents have levied the stanp
duty either considering the same as guarantee or
an agreement and not a single conmpany is charged
and | evied the duty considering the instrunent as
i ndemi ty and, therefore the action of the
respondent is discrimnatory and violative of
Article 14 of the Constitution of India.

(8) So far as Reliance Company is concerned, wth
regard to identical and sinilar instrument, they
are char ged and levied the stanp duty at
Rs. 60/ consi dering the same under Article 32 of
the Schedule and, therefore the action of the
respondents is discrimnatory and violative of
Article 14 of the Constitution of India.

#. M. Soparkar has relied upon Sections 2 (i), 6, 17 and
30 of the Act. Relying upon Section 30 of the Act, it is
submtted that in the absence of an agreenment to the
contrary, the expense of providing the proper stanp shal

be borne in case of indemity bond by the person draw ng
or maki ng such instrunent and in any other case, by the
person executing the instrunent. Relying upon Section 2
(i) of the Act, it is submitted that the word "executed"
and "execution" used with reference to instrunments, neans
"sign" and "signature". Therefore, it is submtted that
the petitioner conpany has neither signed the docunent
and / or there is no signature of the petitioner conpany.
Therefore, it <cannot be said that the document is
executed by the petitioner conpany and, therefore the
petitioner is not liable to pay any stanp duty and it is
for the customer to pay the stanp duty if it is required



to be paid. Therefore, the show cause notice calling
upon the petitioner conpany to pay the stanp duty is
wi t hout jurisdiction which requires to be quashed and set
asi de.

#. It is further subnitted that in the show cause notice
as well as affidavit-in-reply itself, it is so stated
that the document is executed by the customer and
enrol ment forns are accepted by the petitioner conpany
and the petitioner conpany had entered into an agreenent
and obtained indemmity fromthe subscriber and therefore
when t he petitioner conpany has not executed any
agreenment and / or indemity and it is the custoner who
has executed the agreement and i ndemity bond, the show
cause notice calling upon the petitioner to pay the stanp
duty is wholly wi thout jurisdiction.

#. Rel ying upon Section 17 of the Act, it is submtted

that all instrunments chargeable with duty and executed by
any person shall be stanped before or at the tine of
execution of the docunent. Thus, it is a person who

execut es the docunent and/or in whose favour the document
is executed is liable to pay the stanp duty. However, in
t he present case, though the petitioner conmpany has not
executed any docunent, the petitioner conpany is called
upon to pay the stanp duty considering it as an agreenent
and indemity bond and therefore, the same is w thout any
jurisdiction and contrary to the provisions of the Act.

#. Relying upon Section 6 of the Act, it is submtted
that assuming w thout adnitting that the petitioner
conpany is liable to make the paynent of stanmp duty, then
in that case also the duty chargeable only wth the
hi ghest of such duties where the duties chargeable
thereunder are different and the instrument cones wthin

two or nore of the descriptions in Schedule | and
therefore the petitioner conpany can be nmde liable to
pay the stanp duty at Rs.100/- only and not at Rs.150/as
all eged in the show cause notice and therefore, it is

submtted that even the show cause notice is contrary to
Section 6 of the Act. Relying upon the judgment of the
Bonbay High Court in the case of Superintendent of
St anps, Bonmbay V/s Breul and Conmpany, reported in AR
(31) 1944 Bombay 325, it is submitted that the stanp duty
is on instrument and not on transaction and therefore
requested to quash and set aside the show cause notice.

#. M . Soparkar has also submitted that even the action
of respondent no. 1 calling upon the petitioner conpany
to pay the stanp duty considering the instrument as an
agreenment and indemmity bond is discrimnatory and



violative of Article 14 of the Constitution of India. It
is submtted that so far as other cellular conpanies are
concerned with regard to the simlar type of instrunents,
they are charged with the duties considering the sane as
an agreenent and so far as the reliance conpany is
concerned with regard to the identical and sinmilar type
of instrument, they are charged with the duty at
Rs. 60/ char geabl e under Article 32 of the Schedule and so
far as t he petitioner conmpany is concerned, the
petitioner conpany is called upon to pay the stanp duty
considering the instrunent as an agreenment and i ndemity
bond and therefore the same is discrimnatory and
violative of Article 14 of the Constitution of |ndia.

#. Wth regard to the naintainability of the petition
agai nst the show cause notice and at the stage of show
cause notice, M. Soparkar has relied upon the follow ng
j udgnents :

1. AIR 1961 SC 372 (para 28).
2. (1998) 8 SCC 1 (paras 14, 19 and 20)
3. 2004 (173) ELT 337 (Al lahabad Hi gh Court) (para7)

Rel yi ng upon the judgnent of the Hon'ble Supreme Court in
the case of Calcutta Discount Co. Ltd. V/s |Incone Tax
Oficer, reported in AR 1961 SC 372, it is submtted
t hat when the Constitution confers on the Hi gh Courts the
power to give relief, it becomes the duty of the Courts
to give such relief in fit cases and the Courts would be
failing to perform their duty if relief is refused
wi t hout adequat e reasons. It is further subnmitted
relying upon the said judgment, that existence of
alternative renedy is not however, always a sufficient
reason for refusing a party quick relief by a wit or
or der prohi biting an aut hority acting wi t hout
jurisdiction fromcontinuing such action. Rel yi ng upon
the judgnent of the Hon'ble Supreme Court in the case of
VWi rl pool Corporation V/s Registrar of Trade Marks,
Munbai and others, reported in (1998) 8 SCC 1 and relying
upon paras 14, 19 and 20, it is submitted that power to
issue prerogative wits under Article 226 of t he
Constitution is plenary in nature and is not linited by
any other provision of the Constitution. Under Article
226 of the Constitution of India, the H gh Court can
entertain the wit petition and exercise its jurisdiction
where there has been violation of principles of natura
justice or where the order or proceedings are wholly
wi thout jurisdiction or the virus of an Act is
chal | enged. Rel ying upon para 19 of the said judgment,



it is submitted that whereever it is found that executing
authority is acting without jurisdiction or is likely to
subject a person to |engthy proceedi ngs and unnecessary
harassment, the Hi gh Court would be justified in issuing
appropriate or der or direction to prevent such
consequences.

#. Relying upon the decision of the All ahabad H gh Court
in the case of Shahnaz Ayurvedics V/s Comm ssioner of
Central Excise, Noida, reported in 2004 (173) ELT 337,
nore particularly, para 7 of the said judgnent, it is
subm tted t hat t he Hi gh Court in extraordinary
ci rcunst ances, nay exercise the power if it cones to the
conclusion that there has been a breach of principles of
natural justice or procedure required for decision could
not be adopted. Thus, relying upon the aforesaid three
deci si ons, M. Soparkar has requested to entertain the
present petition against the show cause notice and at the
stage of show cause notice and requested to quash and set
asi de the sane.

#i. M. Soparkar has further submitted that in the
present case, affidavit-in-reply is already filed by
respondent no. 1 i.e. the authority before whomthe
petitioner conpany has to appear and the said authority
had already opined that this is an agreement and
i ndetmity bond and therefore to appear before the said
authority now would be useless and no purpose woul d be
served.

##. Per contra, M.S. N Shelat, |earned Advocate General

who appears on behalf of the respondent State, has
submitted that the present petitionis, at present, at
the show cause notice stage and yet no action is taken
and only the show cause notice is given calling upon the
petitioner conpany to show cause and there is no question
of wviolation of Article 14 of the Constitution of India
at this stage. It is subnmitted that the petitioner
conpany, in response to the show cause notice, had
appeared before the authority on 19.7.2004 and nmade their
oral submissions and by application dated 19.7.2004
(P.156 - Annexure “O) sought three days tinme to submt
detailed reply in the nmatter based on their ora
subm ssions and not they are required to submit the reply
to the show cause notice and point out the objections
and/or is required to make its submissions which are
poi nted out and/or submitted in the present Special Cvi

Appl i cati on. Rel yi ng upon the docunent / instrunent and
Cl auses 18, 21, 22, 25 and 26 of the said docunent /
instrument, it is submtted that there are certain rights
in favour of the petitioner conpany, and, therefore, it



is submitted that whether the instrunent is an agreenent
or guarantee or indemity bond is required to be
considered by the appropriate authority on further
i nvestigation and i nquiry and after hearing the
petitioner conpany and considering the instrunent as a
whole and therefore it is requested not to entertain the

present special civil application at the show cause
notice stage, as, anple opportunity will be given to the
petitioner conpany to nmke its subm ssions. It is

further submtted that it cannot be said that the notice,
which is issued by the conpetent authority, is wholly
wi thout jurisdiction. It is submtted that it is a
matter of interpretation of an agreenent / instrunent and
therefore requested not to entertain the present petition
at this stage.

##. Relying upon the decision of the Hon'ble Suprene
Court in the case of the Special D rector and another V/s
Mohd. Ghul am Ghouse and another, reported in JT 2004 (1)
SC 206, nore particularly, para 5 of the said judgment it
is submitted that unless the Hi gh Court is satisfied that
t he show cause notice was totally non est in the eye of
| aw for absolute want of jurisdiction of the authority to
even investigate into the facts, wit petitions should
not be entertained. M.Shelat has also relied upon the
judgment of the Hon' ble Supreme Court in the case of Air
India Ltd. V/s M Yogeshwar Raj, reported in AIR 2000 SC
1681 and has submitted that as held by the Hon'ble
Suprene Court, the High Court should not have preenpted a
factual decision of the disciplinary authority on the
i ssues. Nor should the H gh Court have stayed the
proceedings on a prima facie finding on the subject
matter of enquiry particularly, when the conpetence of
the disciplinary authority was not in doubt. M . Shel at
has also relied upon the decision of the Hon'ble Suprene
Court in the case of Chanan Singh V/s Regi strar

Cooperative Societies, Punjab and others, reported in AIR
1976 SC 1821 and has submtted that the petition
chal | engi ng the show cause notice is prenature. It is
submtted that as held by the Hon' ble Supreme Court in
t he said decision even the question of jurisdiction wll
and must be considered by the Managing Director at the
time of enquiry. Therefore, it is submitted that even
the question of jurisdiction is also required to be
considered and is required to be subnmitted before the
concerned authority who has issued the show cause notice.
Relying upon the judgnment of this Court in the case of
Sachi n Udyog Nagar Sahakari Mandli Ltd.and another V/s
State of Gujarat and others, reported in 1997 (4) GCD 63
(Quj.) it is submitted that even in case where the fina

order was passed and the special civil application under



Article 226 of the Constitution was filed, this Court has
not entertained the petition on the ground that the
petitioner has statutory alternative renedy by way of
appeal is available. Therefore, it is requested not to
entertain the petition which is at the show cause notice
stage only.

#i. So far as the contention with regard to the action
of the respondents being discrimnatory and violative of
Article 14 of the Constitution of India is concerned, it
is submitted that as such there is no decision and / or
t he action t aken by the respondent authorities.
Therefore, there is no question of any action being
discrimnatory and /or violative of Article 14 of the
Constitution of India. It is submitted that as such it
is open for the petitioner conmpany to nake submi ssions
before the respondent authorities and to point out wth
regard to the action and the duties charged agai nst other
conpanies treating it as either agreenent, guarantee and

/or indemity bond and it will be open for the petitioner
conpany to rely wupon the orders passed in ot her
conpanies. It is therefore submtted that when it is yet

to be investigated and inquired upon by respondent no. 1
that the document / instrument is guarantee, agreenent
and / or indemity bond and it is a matt er of
interpretation of an agreement and the cl auses nentioned
in the agreement / instrument are required to be
i nterpreted and consi der ed for arriving at the
concl usi on, whether the sane is an agreenent, guarantee
and / or indemity bond and therefore it is requested to
di smiss the present petition

##. It is further submitted that even if there are sone
orders in favour of sone other conpanies, even in that
case on interpreting the docunent and instrunent, if it

is found that it 1is weither an agreenment and / or
guarantee and / or indemity bond and sone benefit s
wrongly given to sone other conpanies, then in that case,
the respondent authority is not precluded fromrecovering
the stanp duty on the said instrument and / or document.
Therefore, it is submtted that the wong orders or
benefit in favour of any party cannot give cause to other
party to claimthe same benefit.

##. Now dealing wth the subnission on behalf of the
petitioners to the effect that respondent no. 1 by
filing the affidavit-in-reply has al ready opined that the
docunent / instrument is chargeable to stanp duty
treating it as an agreement and indemity bond and
therefore no purpose will be served in appearing before
the said authority, M.Shelat has submitted that there



are only prim facie observations nade dealing with the
special «civil application and it 1is the petitioner
conpany who i nvited t he respondents to file
affidavit-in-reply and if the affidavit-in-reply is not
filed and the same is not dealt with, in that case it
will be argued that the sane is not dealt wth by the
respondents in the affidavit-in-reply and therefore it is
subm tted t hat appr ehensi on on the part of the
petitioners is not well founded. It is submitted that it
isultimtely for the appropriate authority to take fina
deci sion after considering the subni ssions to be nade on
behal f of the petitioners and the authority has to take
t he deci sion objectively.

##. In reply to the subm ssions made on behalf of the
respondents, M. Soparkar has submitted that the aforesaid
decisions, which are relied upon by the respondents, are
not applicable in the facts and circunmstances of the
case. It is submitted that as such no investigation is
required, as, it is the case of the very respondents in
the show cause notice that the docunent is executed by
the customer and not by the conpany and therefore
considering the provisions of the Act, the petitioner
conpany cannot be held to be liable to pay the stanp duty
and therefore, it is requested to entertain the present
petition and to quash and set aside the show cause
noti ce.

##. Heard the |learned counsel for the parties.

##. It is not in dispute that the present special civil
application is for quashing and setting aside the show
cause notice and is at the show cause notice stage. O

the basis of the aforesaid show cause notice, the
petitioner conpany is called upon to show cause as to why
the petitioner conpany should not be nade liable to pay
the stanp duty considering the docunent / instrunment as
an agreement treating it wunder Article 5(4) of the
Schedule-1 and treating it as indemity bond under
Article 29 of the Schedule-l of the Act inter alia,
al l egi ng that considering the ingredients and cl auses, it
prima facie appears to be agreenment and i ndemity bond.
On goi ng through the docunent / instrunent and the terns
and conditions for providing service which require
interpretation and close scrutiny and to consider it as
an agreement or indemmity bond or guarantee, prima facie,
it appears that there are certain rights which have been
crystallized in the agreement in favour of both the
parties. Few clauses, which are nentioned in the
docunent / instrunent, i.e. terms and conditions which
are stipulated in the said docunent, are required to be



consi dered whi ch are reproduced as under.

"18. The SIM Card and the nobile nunber are

20. The

21. The

22. BCL

25. BCL

and shall always be the sole property of BCL and
the SIMCard shall be returned by the subscriber
upon termnation and / or deactivation or
tenporary suspension of services. The subscriber
shall have no right to the sane. At any point of
time, for any reason whatsoever. As the SIM Card
is the sole property of BCL the subscriber/s is
not entitled to assign / transfer [/ resell [/
lease / rent or create any charge / lien on the
Air Tel WMugic Prepaid Card in any manner
what soever.

subscri ber shall not use the service
for any inproper, imoral, unlawful or abusive
pur pose, or for sending obscene, indecent,

t hreat eni ng, harassing, unsolicited nessages, or
messages affecting / infringing upon national or
social interests, not create any danage or risk
to BCL or its network for subscribers or any
ot her person natural or |legal whonsoever. Any
such infringement or misuse shall under no
circunstances be attributed to BCL and t he
Subscriber shall be solely responsible for al
such acts. The Subscriber hereby agrees to
i ndemmi fy and hold harml ess BCL and its officia
/ agents fromall suits, costs, danages or clains
of any kind arising out of any act or om ssion or
nm suse of the service by the Subscriber or any
other person with or wthout consent of the
Subscri ber.

Subscri ber hereby agrees to i ndemify
and hold BCL harml ess against any claim against

BCL for l'i bel or slander arising out of
conmuni cati ons sent or received by Subscriber on
BCL' s Net wor k. The subscri ber shall also

i ndermi fy BCL for any claimagainst BCL arising
out of any infringement or violation of copyright
by the Subscriber or by anyone else using the
nobi | e connecti on of the Subscri ber.

shall not be responsible for any

civil or crimnal liability incurred by the
Subscriber due to its misuse of the Service
Provided by BCL i.e. any acts of comni ssion or

om ssi on by the Subscri ber

reserves the right to termnate the



subscription of any subscriber who is not
conpetent to enter into any contract under the
I ndi an Contract Act, 1972.

26. Any increase / addition / introduction of
taxes and / or levy of any taxes, duties or any
other statutory charges etc. (present / future)
shall be to the subscriber's account w thout any
notice to himand shall at all times be deened to
be part of tariff.

40. The parties have fully read / have been
expl ai ned in vernacul ar, verbatimthe contents of
this AVEF and understood the contents thereof and
has singed in token of its consent, with the
cl ear understanding that it is valid and binding
docunent on both parties and can be enforced by
themin according with |aw "

##. It is the contention on behalf of the respondents
that the aforesaid conditions and clauses nentioned in
t he docurment / instrument are required to be considered
and interpreted while coming to the conclusion that the
sai d docunent is an agreenment and indemity bond or not,
as, it is found prima facie by the respondent authorities
that the said document / instrument is an agreement and
i ndetmi ty bond, the show cause notice has been issued and
the petitioner conpany is called upon to show cause. It
is a question of interpretation and to read the docunent
/ instrunent as a whole and the conpetent authority has
yet to take a decision on inquiry, whether the docunment
is indemity bond, guarantee or agreenent. Al  the
subm ssions, which are raised by the petitioners in the
present petition and which are stated hereinabove, are
required to be dealt wth and considered by the
appropriate authority while deciding the show cause
noti ce. It cannot be said that the show cause notice is
whol Iy without jurisdiction and / or respondent no.1 has
no jurisdiction at all to issue the show cause notice
and/or to hold any investigation and/or inquiry and/or to
| ook into the docunent / instrunent. |In para 5 of the
judgrment in the case of the Special Director and another
(supra), the Honourabl e Suprenme Court has held as under.

"This Court in a large nunber of cases has
deprecated the practice of the High Courts
entertaining wit petitions questioning legality
of the show cause notices stalling enquiries as
proposed and retarding investigative process to
find actual facts with the participation and in
the presence of the parties. Unless, the Hi gh



Court is satisfied that the show cause notice was
totally non est in the eye of law for absolute
want of jurisdiction of the authority to even
investigate into facts, wit petitions should not
be entertained for the nere asking and as a
matter of routine, and the wit petitioner should
invariably be directed to respond to the show
cause notice and take all stands highlighted in
the wit petition. Wether the show cause notice
was f ounded on any legal prenmises is a
jurisdictional issue which can even be urged by
the recipient of the notice and such issues also
can be adjudicated by the authority issuing the
very notice initially, before the aggrieved could
approach the Court."

The Honourable Supreme Court in the case of Chanan Singh
(supra) has held that even the question with regard to
the jurisdiction can also be considered by the authority
who has issued the show cause notice. Dealing with and
considering the order passed by the Hgh Court in
guashi ng the show cause notice which actually called upon
the respondent to file its counter and reply to the show
cause notice, so that adjudicating proceedi ngs may take
pl ace, the Hon' bl e Suprenme Court in the decision in the
case of Union of India V/s H ndustan Devel opnent
Corporation Ltd., reported in JT 1998 (8) SC 526 has held
that the H gh Court should not have undertaken the
onerous duty of adjudicating upon these questions which
were required to be decided on nerits by the authorities
t hensel ves. Considering the judgnent of the Hon'ble
Supreme Court, as stated herei nabove, and considering the
facts and circunstances of the case, nore particularly,
the docunent is required to be interpreted and the
conditions which are stipulated in the docunent are
required to be closely scrutinized and on further enquiry
and after hearing the petitioner conpany, it is yet to be
decided by the concerned appropriate authority whether
the docunent / instrunent is an agreenent and / or
guarantee and / or indemity bond or not, the present
special civil application, which is at the show cause

notice stage, is not required to be entertained. The
petitioner conpany will be given anple opportunity by
respondent no. 1 to present its case and nake al

submi ssi ons which are raised before this Court in the
present petition and the same are required to be dealt

wi th by respondent no. 1 aut hority. When t he
opportunity is given to the petitioner - conmpany by way
of show cause notice, it cannot be said that it is

against the principles of natural justice. By issuance
of the show cause notice itself, the petitioner conpany



is called upon to represent its case. Therefore, this is
not a case where there is a breach of principles of
natural justice.

##. Now, considering the decisions and the judgnents
cited at the bar on behalf of the petitioners which are
stated hereinabove, there is no dispute with regard to
the prepositions of |law that in appropriate case the Hi gh
Court can entertain the petition and issue a wit even
the alternative renedy is available where prima facie it
is found that the action is wholly wthout jurisdiction
for which even further investigation and / or enquiry is
not permtted under the statute. The Hon' ble Suprene
Court in the case of Union of India V/s T.R Varna,
reported in AIR 1957 SC 882, has observed as under

"It is well settled that when an alternative and
equal ly efficacious renedy is open to a litigant,
he should be required to pursue that renedy and
not invoke the special jurisdiction of the High
Court to issue a prerogative wit. It is true
that the existence of another remedy does not
affect the jurisdiction of the court to issue a

wit : but ..."the existence of an adequate
| egal renmedy is a thing to be taken into
consideration in the matter of granting wits..."
And when such renedy exists, it wll be sound

exercise of discretion to refuse to interfere in
a petition under Article 226, wunless there are
good grounds therefor."

I n anot her decision the Hon'ble Suprene Court in the case
of Thansingh Vs. Supt. of Taxes, reported in AR 1964
SC 1419, has observed as under

"The jurisdiction of the H gh Court under Article
226 of the Constitution is couched in wide terns
and the exercise thereof is not subject to any
restrictions except the territorial restrictions
which are expressly provided in the Articles.
But the exercise of the jurisdiction is
di scretionary; it is not exercised nerely because
it is lawful to do so. The very anplitude of the

jurisdiction demands that it will ordinarily be
exerci sed subj ect to certain sel f-i nposed
l[imtations. Resort to that jurisdiction is not

intended as an alternative renedy for relief
which may be obtained in a suit or other node
prescribed by statute. Odinarily the court wll
not entertain a petition for a wit under Article
226, where the petitioner has an alternative



renedy, which wi thout being unduly onerous,
provi des an equally efficacious remedy. Agai n
the Hi gh Court does not generally enter upon a
determ nati on of questions which demand an
el aborate examination of evidence to establish
the right to enforce which the wit is clained

The Hi gh Court does not, therefore, act as a
court of appeal against the decision of court or
tribunal to correct errors of fact, and does not
by assumi ng jurisdiction under Article 226 trench
upon an alternative remedy provided by statute
for obtaining relief. VWere it is open to the
aggrieved petitioner to nove another tribunal, or
even itself in another jurisdiction for obtaining
redress in the manner provided by a statute, the
Hi gh Court normal |y will not permt by
entertaining a petition under Article 226 of the
Constitution the machinery created under the

statute to be bypassed, and will |eave the party
applying to it to seek resort to the machinery so
set up."”

Now, considering the aforesaid observations of the

Hon' bl e Suprene Court as well as the judgnents cited at
the bar on behalf of the respondents and considering the
fact that the document / instrument is required to be
interpreted and on enquiry the authority is required to
cone to the conclusion, whether the document in question
is an agreenent and / or guarantee and / or indemity
bond or not and the petitioner conpany wll be given
anple opportunity to nmake its subnissions, the present
special civil application, which is for quashing and
setting aside the show cause notice which is at the show
cause notice stage, is not required to be entertained.

##. There is another reason also, why present petition
is not required to be entertained. It is required to be
noted that by show cause notice dated 3.7.2004, the
petitioner conpany was directed to remain present in the
of fice of the Collector and Additional Superintendent of
Stanps to show cause as to why the petitioner conpany
should not be directed to pay t he anount of
Rs. 21, 29, 60,000/- treating the document / instrument in
guestion as docunment as envi saged under Articles 32 and
5(2) of the Bonbay Stanps Act, 1958 and the petitioner
conpany did appear before the said authority on 19.7.2004
and nade oral subm ssions and prayed for further three
days time for subm ssion of detailed reply in the matter
based on their oral subm ssions. |t appears that before
any detailed reply should be submitted on behal f of the
petitioner conpany, the petitioner conmpany cane to be



served wth one another fresh show cause notice dated
26.7.2004 treating the earlier show cause notice dated
3.7.2004 as cancelled, by which, the petitioner conpany
was directed to show cause as to why the order should not
be passed for recovery of Rs.2,64,00,000/- treating the

docunent / i nstrument as either indemity and/or
agreenent and at that stage, the petitioner conpany has
preferred t he pr esent speci al civil application

chal | engi ng the show cause notice dated 26.7.2004. Thus,
considering the aforesaid fact situation once t he
petitioner conpany has surrendered to the jurisdiction of
the authority, it is now not open to the petitioner
conpany to chal |l enge the show cause notice, as, in fact,
the petitioner did make oral subm ssions on 19.7.2004 by
appearing before the authority. The contention on behalf
of the petitioner conpany that after 19.7.2004, there was
fresh show cause notice dated 26.7.2004 which is the
subject matter of the present special civil application
and, therefore, even if the petitioner conpany had
appeared before the authority on 19.7.2004 is neither
here nor there. Once the petitioner conpany even at the
earlier show cause notice stage has surrendered to the
jurisdiction of the authority and has appeared before the
authority and made oral submissions at the time of fresh
show cause notice, the petitioner conpany cannot be
permtted to challenge the sane.

##. So far as subm ssion and contention on behalf of the
petitioners wth regard to the discrinmnatory treatnment
and the action in breach of Article 14 of t he
Constitution of India is concerned, at present, there is
no action which is being taken by the respondent no. 1
and petitioner conpany is only called upon to show cause
and therefore, there is no question of violation of
Article 14 of the Constitution at this stage. Only after
conclusion of the enquiry and the proceedings and the
show cause notice any final order is passed, at that
stage, breach of Article 14 of the Constitution can be
conpl ained of. Even at the stage of show cause notice
and in the said proceedings, it will be open for the
petitioners to contend and nake submissions wth regard
to other conpanies also and considering the docunent /
i nstrunment of other conpanies along with that of the
docunent / i nstrument of the petitioner conpany,
appropriate decision can be taken by respondent no. 1.
VWet her clauses / conditions, which are stipulated in the
docunent / instrument of the petitioner conpany are
simlar or not, are also required to be considered by
respondent no. 1 on producing the sane before the
appropriate authority. Under the circunmstances, the
contention of t he petitioners with regard to



discrimnatory treatnent and / or breach of Article 14 of
the Constitution is not required to be accepted at this
st age.

#it. Next submission which is made on behalf of the
petitioners is to the effect that respondent no.1, while
filing the affidavit-in-reply, has already nmade up his
m nd and has already subnitted that the docunent in
guestion is an agreenent and / or indemity bond, and,
therefore, to appear before the same authority is nere
formality is concerned, it is required to be noted that
these are all prima facie observations made by respondent
no.1l dealing with the petition and it is the petitioners
who invited r espondent no. 1 to file t he
affidavit-in-reply. If in the affidavit-in-reply, it is
not dealt with even prima facie, then also it can be
argued on behal f of the petitioners that it is adnmtted
by respondent no.1 and/or it is not dealt wth by
respondent no. 1. The inquiry and investigation by
respondent no.1 authority 1is yet to take place and the
petitioners are given opportunity to represent their case
and the sane is required to be dealt with by respondent
no.1l objectively and if any adverse order is passed, even
in that case, there is further renedy of appeal before
the appellate authority and thereafter to prefer the
special civil application before this Court under Article
226 of t he Constitution of I ndi a. Under the
ci rcunmst ances, apprehension on t he part of t he
petitioners is not well founded.

##. For the reasons stated above, and nore particularly
in view of the fact that the present petitionis at the
show cause notice stage and the petitioner conpany is
called upon to nmake its submissions and had, in fact,
made oral subm ssions before the authority on 19.7.2004
and that whether the document / instrument is an
agreenent and/or guarantee and/or indemity bond or not,
is required to be considered by respondent no.l1 on
inquiry and it is a question of interpretation of
docunent, the present petition against the show cause
notice is not entertained and is hereby dismssed.
Notice is discharged. No costs.

(M R. Shah, J)

( pat han)



