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ORAL JUDGVENT
1. As comon question of law and facts arise in
this group of petitions, they are being disposed

of by this common judgnent and order.

2. By these petitions under Article 226 of the
Constitution of India, the respective petitioners
have prayed for an appropriate wit, direction or
order directing the respondents not to prohibit
the petitioners from carrying on practice in
alternative system of nedicines, which according
to them they are doing since the tinme of
conferment of certificate by the respondent No.2

— Council of Alternative Mdicines, Wst Bengal.

3. It is the contention on behalf of the
petitioners that they have right to practice
under the alternative system of nedicines. It is
also their case that they are registered either

with the I ndian Council of Alternative Medi cines,
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Calcutta or Alternative Medical Council, Calcutta

whi ch are societies regi stered under t he

Societies Registration Act. The petitioners'
claim that they have right to practice in
alternative system of medi ci nes  vi z. | ndo-

al l opathy / indo-el ectropat hy.

4. It is contended by the respective petitioners
that they are registered nedical practitioners
having certificate/s issued by the aforesaid
Counci | which is affiliated to the (Qpen
I nternational University and registered by the
Governnment of West Bengal. It is also further
contended that the Council for Devel opnent of
Alternative System of Medi ci nes  which I S
established in the year 1966 is affiliated wth
the Open International University Est abl i shed
under WHO Alma Ata USSR Declaration, 1962
recogni zed by t he Uni t ed Nat i onal Peace
Uni versity constituted under Resol uti on

No. 35/55/5/X11/80. It is also contended that the
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said Council is registered with the Governnent of
West Bengal under Act XXVI of 1961 based on the
Central Governnment Act XXI of 1860 Literary &
Scientific Institution Act, 1854. It 1is also
their contention that the min ains and
obj ectives of the society are to pronote and
advance the science of Alternative System of
Medi ci nes other than official School of Medicines
as Electro Honeopathy, Buch Flower, Renedies,
Bl ochem o, Naturopathy, Indo Allopathy, Maguoto
Theraphy etc; to raise the status of all
Alternative Systenms of Medicines Know edged wth
all its aspect; to establish the faculty to
control exam nation of teaching and Educati onal
Institution or College etc; and award degrees,
di plomas of certificate thereof; to certify,
permt supervise and rmaintain register of
practitioners possessing degree, di pl oma or
certificates from any college or institution of
Alternative System of Medicine either affiliated

to the faculty or any authentic institute and the
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practitioners who have an experience in any

branch of Alternative System of Medi cines.

5. It is also contended that the system of
alternative nedicine is now recognized all over
the world. It is also contended that degree /
di pl oma obtai ned by them are not recogni zed under
any law. It is also further submtted that
practice in the alternative system of nedicines
IS not reqgulated by any of the statues and hence,
in the absence of regulations or prohibition,
they cannot be asked to stop and/ or restrain
them from practice. It is also further submtted
that schedule of |Indian Medical Council Act
provi des vari ous degrees which are recognized
under the Allopathy System of Medicines of
vari ous Uni versities and Medi cal Col | eges.
However, there is no |law which prohibits any
person from reading and getting training in any
other system of nedicine. It is submtted that

the alternative system of nedicine is a system
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devoi d of nedicines nmade by chemcals and that it
IS a system to get cure by controlling diet,
sense, breathing. It is also further submtted
that alternative system of nedicine is a system
which is <contrary to the nodern system of
medi cines based on antibiotics and chem cal
conpound. It is also further contended that it
does not require any permssion or prior sanction
of the Legislation to get one cure wthout any

medi ci nes.

6. It is further <contended that the State
Gover nnment has passed the Cujarat Medi cal
Practitioners Act, 1963 and Section-30 of the
Act provides for prohibition of Medical Practice
by the person not registered or enlisted.
Section-17 of the Said Act provides preparation
of register. It is submtted that in the past a
crimnal case was filed against one another
person for breach of Section-30 of the Qujarat

Medi cal Practitioners Act and of |ate the police
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Is trying to harass the petitioners as well as
the other persons practicing i n the adjoining
area of Daman and Silvasa and therefore, they
have preferred t he present speci al civil
applications. As stated above, it is submtted by
them that they have right to practice of
alternative system of nedicine which cannot be

prohi bited by the respondents.

7. The learned counsel on behalf of the
petitioners has relied upon the judgnent of the
Calcutta High Court in case of COUNCIL OF
ALTERNATI VE SYSTEM OF WMEDICINE AND OITHERS V.
STATE OF WEST BENGAL AND OTHERS. It is submtted
that thus, the action of the respondents in
restraining practice of the petitioners in
alternative system of nedicine or inparting
education, the sane is illegal and therefore, it
IS requested to allow the present Special GCvil
Applications by permtting them to practice in

alternative system of nedicine on the basis of



SCA/ 12067/ 2003 8/ 24 JUDGVENT
the <certificates / degrees <conferred by the
I ndian Council of Alternative System of Medicine

and/ or Alternative Medical Council, Calcutta.

8. Al these petitions are opposed by the State
Governnment as well as the Medical Council of
India. An affidavit-in-reply is filed on behalf
on behalf of the State Governnent. It is
submtted that the petitioners are not holding
requi site qualification provided under the Indian
Medicine Central Council Act, 1970 as well as
recogni zed under t he Quj ar at Medi ca

Practitioners Act, 1963 and therefore, they
havi ng not fulfilling t he requi site
qualification, have been rightly prohibited from
carrying on the practice in alternative system of
nmedi ci ne, having the qualification acquired in
the State of West Bengal. It is submtted that
for practicing in the State of Gujarat, the
medi cal practitioners are required to get

thensel ves registered in the respective Boards
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and in the present case wth Gujarat Board of
Ayurveda and Uunani System of Medi ci ne and havi ng
not obtai ned registration, they cannot be
permtted to practice in the State of Gujarat for
practicing nedicine wthout getting registered,
as the sanme would not only entail |egal actions
but also attracts penalty under Section-30 of the
Gujarat Medical Practitioners Act, 1963. It is
also further submtted that the petitioners'
qualification in the field of alternative system
of nedicine being not recognized in the State of
GQujarat, they have rightly been restrained from
practicing nedicines in the field of Ayurveda and
Unani system of nedicine and therefore, it 1is
requested to dismss the present special civil
appl i cations. It Is further submtted that
al ternative system of nedicines is not recognized
in the Country, nore particularly, the State of
GQujarat. It is also further submtted that the
Centr al Counci | of I ndian Medicine through

various conmmuni cations have categorically brought
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to the notice to the Health Secretary of all the
States as well as the Union Territories that
granting of registration to unqualified persons
Is not only clear violation of Central Act but
al so encourages unauthorized practice in Indian
Medi ci nes by unqualified practitioners and object
of the Council to check and stop unauthorized
practitioners is being forfeited. It 1is also
further submtted that it was clarified that
persons who are practicing in |Indian Medicines,
should be hol der of recogni zed nedi cal
qualification included in the schedule to the
I ndi an Medi cine Central Council Act, 1970. It is
also further submtted that merely getting
soci ety regi stered under t he Soci eti es
Regi stration  Act as well as granting  of
registration by the Governnent of the West Bengal
based on the Central Governnent Literally and
Scientific Act, 1864 and affiliation wth the
Open I nternational University and obtaining

Certificate by such Council, do not entitle the
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petitioners to practice in the State of Qujarat
In absence of their registration as well as
requi site qualification recognized by the Indian

Medi ci nes Central Council Act, 1970.

9. Affidavit-in-reply is also filed on behalf of
the Medical Council of India. It is submtted
that an identical question cane to be considered
by the Delhi H gh Court in case of H M SHETH VS.
M N STRY OF HUVAN RESOURCES AND OTHERS reported
in 77 (1999) DLT 37 whereby the D vision Bench of
the Del hi H gh Court directed the Central / State
Gover nment to consi der maki ng Legi sl ation
prescribing grant of license to the existing and
new I nstitutions conducti ng cour se I n
El ectropathy and other alternative system of
medicines and a Standing Commttee of Experts
under the chairmanship of Director Ceneral,
I ndi an Counci | of Medi cal Resear ch was
constituted and after in-depth exam nation of the

entire situati on, t he Commttee has not
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recommended recognition to any one of the
di fferent systens of Alternative System of
Medi cine including Electropathy except already
recogni zed traditional system of nedicines viz.
Ayur ved, Unani , Si ddha, Honeopat hy and
Nat uropathy. It is submtted that the contenpt
petition was filed before the Hon'ble Delhi H gh
Court and the sane canme to be dismssed. It is
also further submtted that wunder the Indian
Medi cal Council Act, 1956 only those persons who
possess the recognized nedical qualification are
entitled to practice nedicine in any State. It is
also further submtted that contravention of the
provisions of the Act mnekes persons liable for
puni shment and inprisonnent as provided under
Section-15(3) of the Act. It is also further
submtted that the Act therefore creates a
prohi bition against any persons to establish any
new nedical college for conducting the nedical
courses w thout seeking prior perm ssion fromthe

Central Governnent on the recommendati ons of the
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MCI and Section-15 and other provisions of the
Act provide for registration of names of such
per sons who obt ai n recogni zed nmedi cal
qualification of nodern nedicines and it is only
upon registration after obtaining recognized
medi cal qualification, that any person gets
entitled to practice nedicines. It is also
further submtted that there is no parlianentary
enactnent creating / constituting any Council for
Al ternative System of Medi ci ne or for
constituting the Indian Council of Alternative
Medicine. It is submtted that this nonenclature
does not find its existence in any parlianentary
enactment and what is stated is that said Indian
Council of Alternative Mdicine is affiliated to
the Open International University and no such
person who gets registered wth the Indian
Council of Alternative Medicine can practice
nodern nedi cines as defined under the provisions
of Indian Medical Council Act, 1956 unless the

said person has obtained recognized nedical
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qualification and has thereafter obt ai ned
regi stration under the provisions of the Act. It
Is also further submtted that allopathy is an
Integral part of the nedicines falling wthin
purview of the Act and claim of the petitioners
that they are undertaking indo-allopathy system
of medicines / electropathy, wthout acquiring
recogni zed nedical qualification and obtaining
registration under the provisions of the Act,
woul d be contrary to the provisions of Section-15
of the Act. Now neeting with the contentions on
behalf of the petitioners that there is no
prohibition on any person practicing nodern
system of nedicine is concerned, it is submtted
that the sane is conpletely msconceived. It is
submtted that ot her foruns  of medi ci nes,
dentistry, Ayurved, Si ddha, Unani are fully
controll ed and regul at ed by parliamentary
enactnents and therefore, it 1is requested to

di sm ss the present special civil applications.
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10. Heard the |earned advocates appearing on

behal f of the parties.

11. Al t hese petitioners are havi ng
certificates / decrees conferred by either by
I nstitution or Al ternative Medi ci nes or
Al ternative Medi cal Counci | of Calcutta
affiliated wwth Open International University and
It appears from the certificates that they have
been regi stered as | ndo- al | opat hy Medi cal
Practitioners with the said Council. It is the
contention on behalf on behalf of the petitioners
that alternative system of nedicine is system
devoid of nedicine nmade by chemcals and it is
the system which is contrary to nodern system of
medicines. It is also contented on behalf of the
petitioners that schedule of Indian Medical
Council Act provides various degrees which are
recogni sed under the All opathy System of
Medicines of wvarious Universities and Medical

Coll eges and there is no |aw which prohibits any
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person fromreading and getting training in any
other system of nedicine and as alternative
system of nedicines is not regulated by any
statute and hence, in absence of regulations or
prohibition, they can practice in alternative
system of nedicines and they cannot be asked to

stop practice.

12. As per section-2(F) of the Indian Mdical
Counci | Act , 1956 “nmedicines” nmeans nodern
scientific nedicines in all its branches and
I ncl udes surgery and CQbstetrics. As per Section-
2(h) “registered nedical qualification”™ neans
any of the nmedical qualifications included in the
schedul es. As per Section-10-A of the said Act,
no persons shall establish a nedical college or
no nedi cal college shall open a new hi gher course
of study or training (including a post graduate
course of study or training) which would enable
a student of such course or training to qualify

hinmself for the award of any recogni sed nedica
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qgqual i fications except W th t he previ ous
permssion of +the Central Governnent obtained
under the provisions of the said Act. As per
Section-10(B) of the said Act, where any nedica

college is established except wwth the perm ssion
of the Central Governnent in accordance with the
provi si ons of Secti on- 10A, no medi cal

qualification granted to any student of such
medi cal college shall be recognized nedical
qualification for the purposes of the said Act.
Section-15 of the said Act provides that nedical

qualifications included in the schedule shall be
sufficient qualification for enrollnment on any
State Medical Register. As per Section-15(2) of
the Act, save as provided in Section-25, no
person other than nedical practitioners enlisted
on State Medi cal Regi st er shal | practice
medicines in any State; shall be entitled to sign
or authenticate or fitness certificate or any
other <certificate required by any law to be

signed or authenticated by the duly qualified
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medi cal practitioners and any person who acts in
contravention of the above provisions, shall be
puni shed with the inprisonnment for a term which
may extend to one year or wwth fine which my

extent to Rs.1000/- or with both.

13. As per Section-30 of the Cujarat Medical
Practitioners Act, 1963, no person other than a
nmedi cal practitioner whose nane is entered in the
register or list maintained under the said Act;
the register or |ist prepared and naintained
under the Act and law for the tinme in force in
relation to the qualification and regi stration
of allopathy practitioner in any part of the
State or register prepared and nmaintained under
the Bonmbay Medical Act, 1912 or the Indian
Medi cal Register prepared and maintai ned under
the Indian Medical Council Act, 1956 , shall
practice in any system of nedicines in the State.
As per sub-section-2 of Section-30 of the Act,

any person who acts in contravention of the said
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provisions shall be on conviction be punished.
Section-17 of the Act of 1963 provides for
preparation of regi ster and register shal |
prepare and maintain a register of Ayurved and
Unani practice for the State. Thus, conbined
reading of provisions of Indian Medical Council
Act as well as CGujarat Medical Practitioners Act,
1963, the nedical qualification included in the
schedule to Indian Medical Council Act shall be
sufficient qualification for enrollnment on any
State Medical register and for practicing in the
State of GQ@ujarat, the nedical practitioners are
required to get thenselves registered in the
respective Board i.e. Quarat Board of Ayurved
and Unani System of Medicine and having not
obtained registration, the petitioners cannot
practice in the State of Gujarat for practicing
nmedicines. It is also required to be noted that
the petitioners qualification in the field of
Alternative System of Mdicine is not recogni sed

in the State of Gujarat and therefore, they have
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rightly been restrained from practicing nedicines
in the field of Ayurved and Unani system of
medi ci ne under the guise of alternative system of
medi cines. The qualifications obtained by the
petitioners is not recognised under any of the

Central Act.

14. It also appears from the record of the
affidavit-in-reply filed by the Medical Council
of India that an identical question cane to be
considered by the Division Bench of the Delhi
Hi gh Court and the Division Bench of the Del hi
Hi gh Court issued directions for Central / State
Governnments shall consider nmeking |egislation
prescribing grant of license to the existing and
new institutions conducting the courses in
el ectropathy and other alternative system of
medi ci nes prescribing mninum standards for
education and check on the functioning of such
institute on the lines set out in Section-17, 18,

19, 19-A of the Medical Council Act, 1956 and not
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only that but the institutes were directed not to
award any degree for the course conducted by
them It also appears fromthe affidavit-in-reply
t hat pursuant to the said order and the
di rections, t he Gover nnent constituted the
St andi ng Comm ttee of Experts under t he
chairmanship of the D rector General of Indian
Counci | of Medi cal Research and the said
committee was to examne as to whether the
alternative “system of nedicines” is the well
established system of nedicines and whether the
said system can be recognized by the Governnent
and | t I S submtted that after | ndept h
exam nation of t he entire si tuati on, t he
Commttee has not recommended the recognition to
any one of the different streans of alternative

medi cines including the electropathy except the

al r eady recogni zed traditional system of
medi ci nes Vi Z. Ayur ved, Si ddha, Unani ,
Honmeopat hy, etc. It also appears fromthe record

that contenpt petition was also filed which cane



SCA/ 12067/ 2003 22/ 24 JUDGVENT
to be dism ssed. Thus, on careful consideration,
the Governnent has taken a decision not to
recoormend the recognition to any one of the
di fferent streans of Al ternative Medi ci nes
i ncluding the electropathy. From the above, what
energes is that degree conferred by the aforesaid
Council i1s not recognized by the Mdical Counci

of India and/or under the provisions of |ndian
Medi cal Council of Act and not recognized by the
State of Gujarat wunder the provisions of the
GQuj arat Medical Practitioners Act, 1963 and their
nanmes are also not registered with the register
as required under t he Quj ar at Medi cal
Practitioners Act. Under the circunstances, the
petitioners cannot be permtted to practice in
| ndo-al | opathy nedicines system under the guise
of alternative nedicines system as registered

medi cal practitioner.

15. So far as the judgnents and the order of

Cal cutta H gh Court relied upon by the
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petitioners, | have gone through the judgnent of
the Calcutta H gh Court as well as Madhya Pradesh
H gh Cour t and for t he reasons st at ed
her ei nabove, with respect, this Court is not in
agreenent wth the view taken by the Calcutta
H gh Court and/or Madhya Pradesh H gh Court. Even
otherw se, on facts as degree/s obtained by the
respective petitioners is not recognized by the
State of Gujarat and their nanes are not

registered in the register under the Cujarat

Medi cal Practitioners Act, 1963 and that degree
which is obtained by the petitioners is not

recogni zed by and under the provisions of |ndian
Medi cal Counci | Act . Even ot herw se, t he
petitioners cannot be permtted to practice in
medi cines and/or electropathy or any other

alternative nedicine as registered medi cal

practitioners wunder the guise of Alternative

Medi ci nes.

16. For the reasons stated above, there is no
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substance in this group of petitions and the sane
are required to be dism ssed and are accordingly

di sm ssed.

17. Rule, in each petition, stands discharged.

However, there shall be no order as to costs.

[ MR Shah, J.]
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