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C. A V. ORAL JUDGEMENT

1. By this petition, the petitioners seek the follow ng
principal reliefs :

(A) be

pleased to admt and allow this
petition ;

(B) be pleased to quash and set aside the

action of the respondent of deciding to fill in
the seats of P.G Medical Course of Al India
guota reverted to the state in the respondent
coll ege by applying roster by issuing suitable
wit, direction and/or order under Article 226 of
the Constitution of |ndia;

(C) be pleased to direct the respondent to

(F) be

fill in the seats of P.G Medical Course of Al
India quota reverted to the state in t he
r espondent col | ege only from the open

cat egory/ general category on nerit by reshuffling
the entire allotnment of seats of the said quota
and further direct the respondent to allot the
seats to the petitioners on such reshufflenent on
the basis of their nerit by issuing suitable
wit, direction and/or order under Article 226 of
the constitution of India ;

pl eased to quash and set aside the

action of the respondent in applying roster for
reservation to all the seats in P.G Mdica
Course without first deducting 50% seats for Al
India Quota and further quash and set aside the
action of the respondent No.1l in earmarki ng seat
in Paediatric subject for SEBC while sending to
all India Quota.

(G be pleased to hold and declare that the

respondent no.l1 is required to send one seat in
each subject to All India quota if there are nore
than one seat in such subject by issuing suitable
wit, direction and/or order under Article 226 of
the Constitution of I|ndia.

(H) be pleased to hold and declare that 50%

of total P.G Seats wthout any exclusion are
required to be sent for All India Quota before
app! yi ng roster for reservation, by issuing
suitable wit, direction and/or order Under
Article 226 of the Constitution of India.



(1) be pleased to direct the respondent no.1
to allot the seat in Paediatric subject shown to
be reserved for SEBC and sent to All India quota
and now reverted to State to the candidate
bel ongi ng to General Category by issuing suitable
writ, order or direction under Article 226 of the
Constitution of India.

(J) be pleased to direct the respondent to
cancel the adm ssi on gi ven on seats in
Opt hal mol ogy and Anatonmy to SEBC ST Category
candi dat es respectively by issuing suitable wit,
direction and/ or order under Article 226 of the
Constitution of India.

2. The petitioners who have passed their MB.B. S
Exam nation in August 2003, have applied for adnmission to
the Post Graduate Medical course in the respondent No.l1
Medi cal College ("respondent College") in March, 2005
In all there are 12 seats to the said course in the said
Col I ege, out of which 50% i.e. 6 seats are reserved for
the Al India quota.

2.1As per the programof allotnment, once a candidate

is allotted a seat inthe interview, he is required to
report and join for admission within 15 days from the
date of interview, but not later than 6th April, 2005.
It appears that out of the 6 seats reserved for the Al
India quota, 2 students nanely Anju Sarupria and Mini sh
Kurmmar whose dates of interview were 12th March 2005 and
18th March 2005, respectively, did not join till 6th
April 2005, hence, the said two seats (Paediatrics-M and
Anaest hesi ol ogy- MD) have reverted back to the State to be
filled by |local students.

2.21t is the case of the petitioners that the seats
which remain vacant in the All India quota, wupon their
reverting back to the State are required to be filled by
allotting the sane to students belonging to the open
cat egory. That, three other seats fromthe Al India
guota are likely to be available, as the candidates who
have been allotted those seats have been accommobdat ed
el sewhere.

2.31t is also the case of the petitioners that the
petitioner No.1 and 2, rank 4th and 2nd respectively, in
the nmerit list. That by a comrunication dated 8th April
2005, the petitioners had requested the said college to
transfer the wunfilled Al India category seats to the



open category and to place the sane on the notice board.
That, the petitioners were informed that by virtue of a
stay order granted by the Suprene Court, the said seats
were not to be filled up. However, on 15th April the
petitioners cane to know that the State was pernitted to

fill up the seats. That, the petitioners, therefore,
approached the Dean of the respondent College and
requested him to fill the said seats fromthe open

category, but were infornmed that the same would be filled
by applying the roster, and that therefore, out of the
two seats, one seat would go to the reserved category and
will not be available to the general category.

2.41t is in the aforesaid circunstances, that the
petitioners have approached this Court by way of the

pr esent petition, chal | engi ng t he action of the
respondent <college of filling the seats that have
reverted back from the Al India Quota to the State as
per the roster, and seeking a direction against the
respondent college to fill in the said seats from anongst

the candidates belonging to the open category, strictly
in accordance wth nerit by reshuffling the entire
all otment of seats from nunber one onwards.

3. Initially, the respondent No.1l college had been
i npl eaded as the sole respondent to the petition. By an
order dated 21st April, 2005 notice was issued and by way

of ad-interimrelief it was directed that adm ssion in PG
Medi cal courses of Paediatrics (M), Anaesthesiol ogy
(MD), Ceneral Medi ci ne, M5  General Sur gery, VS
Oohthal nol ogy will be subject to further orders that nay
be passed by this Court in the present petition. That if
any admi ssion is given, the respondent nmust inform the
candi dat e/ student with regard to the sane.

3.1Subsequently by different orders, several other
parties were pernitted to be inpleaded as respondents.
In all there are 10 respondents to the present petition

4. In response to the notice issued by this Court,

on behalf of the respondent No.1, the Dean Medica
Col I ege, Bhavnagar has filed an affidavit in reply dated
27th April, 2005 opposing the petition

4.11t has been stated in the said reply affidavit

that the petitioners have already been granted adm ssion
to the post graduate nedical course. That , t he
petitioner No.1 Dr. Priti Agarwal has been granted
adnmi ssion to the Preventive and Social Medicine (PSM
course and the petitioner No.2 Dr. Deepral a Budhrani has



been grant ed adm ssion to the Anaesthesia genera
category seat, out of the seats which had reverted back
fromthe Al India quota. That the petitioners having
al ready been granted adm ssion may not be permtted to
rai se any grievance before this Court.

4.21t is further stated that by way of a resolution

of the Health and Famly WIlfare department of the
CGovernment of CQujarat, a policy has been adopted of
i npl enenting the runni ng roster and accordi ngly,
candi dates belonging to the reserved category are given
adm ssion in accordance with the running roster points.
It is stated that roster points are decided as per the
said Resolution and accordingly seats are reserved for
candi dates belonging to the Schedul ed Castes/ Schedul ed
Tri bes and Socially and Educationally Backward C asses.
That t he notification dat ed 17.03. 2005, inviting
applications for adm ssion to the Post G aduate Medica
Courses in the respondent No.1l College, itself provided
for the manner in which the roster was to be operated and
specified the seats which were reserved for the aforesaid
cat egori es.

4.31t is also stated that as per the decision of the
Hon' bl e Suprene Court in the case of Saurabh Chaudri and

ot hers v. Uni on of India, 50% of the approved seats for
P.G Course are required to be allocated to the All
I ndia quota candi dates. That pursuant to the said

decision the Directorate General of Health Services
(DLGHS) had by a letter dated 7th Decenber, 2004
instructed the Principals/Deans of all the Medi ca

coll eges to furnish informati on about 50% Al'l 1ndia quota
after excluding the seats validly reserved for the SC ST
etc., to the Directorate.

4. 4 That in compliance with t he af oresai d

i nstructions the respondent college had all ocated 6 seats
(50% of the total seats) to the DGHS which are as shown
bel ow.

Anat ony Anaes- Medi Opht hal - Padea- Surgery
thesiacinenology trics

Ceneral Gen. Gen. Gen. SEBC Gen.

It is further stated that the said exerci se was
undert aken under t he n st aken bel i ef and wrong
understanding of the decision of the Hon' ble Suprene
Court as well as the instructions received fromthe



D.GH S That as per the instructions contained in the
letter dated 7.2.2005, 50% seats excluding the seats that
wer e reserved for the candidates belonging to the

reserved categories were to be allocated to the Al India
guota candi dates. However, by m stake, 50% of the tota
seats were allocated to the Al India quota by the

coll ege authorities.

4.51t is also stated that out of the six seats
allocated to the Al India quota, adni ssion had been
granted to 5 seats; and that the remaining seat i.e. in
the subject of Anatonmy was not filled up and that the
same would be filled in on 3rd May 2005, on reshuffling
by the DDGH S., and that the said seat had not reverted
back to the State quota.

4.61t is further stated that out of the aforesaid
five seats for which adm ssion had been granted by the
D.GHS., two students nanely Anju Sarupria (Paediatrics)
and Muni sh Kumar (Anaesthesiology) did not report for
adm ssion, and accordingly the said seats had fallen
vacant. That by a letter dated 18th April 2005, the
D.GH.S. had inforned that the States are pernitted to
fill up the seats reverted to them on account of seats of
the Al India quota having fallen vacant on the selected
candi dat es not having joi ned the courses.

4.71t is the case of the respondent <college as
stated in the reply, that the seats that had fallen
vacant on account of non-joining of Al India quota
candi dates had reverted back to the State quota and were
required to be filled in by the State. That since the
seats which belonged to the reserved category had al so
been allocated to the All India quota, and the seat in
the subject of Paediatrics which originally belonged to
the reserved category and was wongly allocated to the
Al India quota, upon reverting to the State quota was
filled in by applying the roster and accordingly one M.
Gajjar Jayesh who belongs to the SEBC category, had been
gi ven adni ssion agai nst the said seat.

4.81t is also subnitted that if the reliefs as
prayed for in the petition are granted, the same would
tantamount to reducing the reservation for the SEBC
category, as 27% seats are reserved for the said category
and that any action changi ng t he per cent age of
reservation would result in breach of the provisions of
the Constitution of India.

5. M. Anit M Panchal, |earned Advocate appearing



on behalf of the petitioners, contended that the two
seats that have reverted to the State are required to be
filled in fromthe open category of students. It was
submtted that as per the law settled by the Hon'ble
Suprenme Court, 50% of the Post G aduate seats, wthout

any exclusion were to be nade available for the All India
qguot a. It was urged that the roster for reservation can
be applied to the remaining 50% seats wthin the State
guota only, after deducting 50% seats for the Al India
quot a.

5.11t was pointed out that the respondent coll ege

had first applied the roster point to all the seats and
then decided to send 50%seats to the Al India quota.
That, by applying the roster to all the seats, the seat
in respect of the subject of Paediatrics was shown as
reserved for ST and SEBC. That, the seat in the subject
of Paediatrics, that was shown to be reserved for SEBC as
per the roster, was sent to the Al India quota. That,
once the said seat forned part of the 50% seats neant for
the All India quota, the sane could not have been shown
to be reserved for SEBC. It was, therefore, contended
that the respondent college had committed grave error in
treating the seat for the subject of Paediatrics as
reserved for SEBC t hough the sane was earmarked for the
Al'l I ndia quota.

5.21t was further submitted that the reservation is

al ways applicable to the seats available with the State
and cannot be applied to the Al India quota. That, 50%
clear seats without any reservation from 12 seats were

meant for the Al India quota, neaning thereby that out
of 12 seats, 6 seats were neant for the All India quota,
therefore, the roster could not be nade applicable to any
of the seats of the Al India quota.

5.31t was also submtted that if nore than one
subject is available in a particular subject, then, 50%
of those seats are to be taken into consideration while

sending seats to the All India quota. That, iif the
roster is applied first to all the seats w thout first
deducting 50% seats for the Al India quota, then in a

given case out of the total subjects, half of the
subj ects woul d not be available to the students of Al
India quota to nmake a choice out of those subjects.
That, therefore, the students would be left wth having
to make a choice fromthe remai ning subjects only. That
t he respondents could not have applied the roster to al
the seats and could not have reserved both the seats for
t he subject of paediatrics.



5.41t was strenuously urged that after allotnment of

50% of the total available seats to the All India quota,
wi thout any exclusion, only six seats would remain for
being filled up by the Bhavnagar University, which ought
to have been filled up by noving a single roster point.
It was submitted that accordingly, the seats of Anatony
and Ophthal nol ogy belong to the General category but the
said seats had been allotted to SEBC and ST category
respectively, in the interview held on 20. 4. 2005.

5.5The attention of the Court was drawn to the
Notice/ Circul ar dated 17th March, 2005 issued by the
Dean, inviting applications for admission to the PG
Medi cal Course, and it was submitted that the said notice
clearly stipulates that in case the post (seat) reserved
for the respective category remains vacant due to
non-availability of candidate, it will be filled fromthe
open merit. That, therefore, the respondent could not
have acted contrary to the said rule. Attention was al so
drawmn to the admission rules of Gujarat University and
South GQujarat University, and it was submitted that the
said universities also have simlar rules that are being
followed by them That, therefore, the action of the
respondent college in deciding to fill the vacant seats
of P.G Medi cal Course of the Al India quota by
applying the roster was not in accordance with the rules,
and accordingly the respondents nmay be directed to fill
the seats from the open category by reshuffling the
entire allotment of seats fromnerit nunber one onwards.

5.6Strong reliance was placed upon the decision of

this Court in the case of Shajul GCeorge v. State of
Gujarat reported in 1997(2) G.R 1250 with particul ar
reference to the contents of paragraph 20 thereof, for
the proposition that reservation can be made fromthe
seats available for the State quota only after earmarking

the seats for the Al India quota.

5.7 Learned Counsel, M. Panchal also relied upon

the order dated 28th February, 2005 passed by the Suprene
Court in the case of Buddhi Prakash Sharma v. Uni on of

India in Wit Petition (Civil) No.18/ 2005, wherein it has
been observed that the letter dated 7th Decenmber 2004,
i ssued by the DGHS shows total non-application of mnd

That, it was not in dispute that till 2004-2005, when All
I ndia quota of seats was 25% the nunber of post graduate
seats were worked out on the basis of the total seats
wi t hout any exclusion, and that the aforesaid letter
dated 7.12.2005 requiring the information about the All
India quota after excluding the reserved seats had
created a ness. The Court directed, that the tota



nunber of Post Graduate seats on Al India basis would be
50% of the total seats wthout any exclusion and the
calculation would be done on the sanme basis which was
adopted when All India quota was 25%

5.8 Learned Counsel subnmitted that the respondent

No.1 had sent the information regardi ng seats avail abl e
for the All India quota in pursuance of the instructions
contained in the aforesaid letter dated 7.12.2005, hence,
the Al India quota was required to be earmarked in
accordance with the aforesaid directions of the Suprene
Court. That, accordingly after earmarking the Al India
guota as per the aforesaid directions, the seats that
have reverted to the State are required to be treated as
open seats and filled in by general category students.

6. M. Dipen Desai, Learned Assistant Governnent

Pl eader reiterated the avernments made in the affidavit in
reply and submitted that the action taken by the
respondent coll ege was in accordance with the rules and
was also in consonance with the aforesaid directions of
the Hon'ble Supreme Court. The | ear ned Assi st ant
Governnent Pleader referred to the letter dated 7th
December, 2004 issued by the Directorate GCeneral of
Health Services, whereby the Principal/Dean of the al
CGovernment Medi cal Colleges were requested to furnish
infornmati on about 50% Al India quota seats in various
M C. 1. recognized/ approved PG courses after excluding
the seats wvalidly reserved for SC/ ST etc. to the
Directorate. It was submitted that at the rel evant tine,
on a wong understanding of the said instructions,
i nstead of sending 50% seats to the All India quota after
excludi ng the seats reserved for reserved candi dates, 50%
of the total available seats had been allocated to the
Al |India quota.

6.11t was subnitted that except that one of the
seats reserved for the SEBC had been allocated to the Al
India quota, the remmining seats allocated to the Al
India quota were in consonance wth the directions
contained in the aforesaid order dated 28th February
2005, of the Supreme Court, upon which reliance has been
pl aced on behal f of the petitioner

6.2 Ld. Assi stant Government Pl eader submitted that

upon reversion of a vacant seat to the State, the sane
would formpart of the State quota and was required to be
filled in by applying the roster. It was also subnmitted
that the reference to post reserved for the respective
category in adm ssion notice dated 17th March 2005, woul d
nmean only the posts reserved for candi dates belonging to



the SC, ST and SEBC categories, and that the same did not
i nclude the Al India quota. Hence, in case a post
reserved for the respective category, nanely, SC, ST or
SEBC remai ned vacant due to non-availability of the
candidate, the same was required to be filled fromthe
open merit list. However, the same would not be
appl i cabl e to seats remai ni ng vacant due to
non-availability of candidate in the All India quota as
the said seats could in no manner be terned as reserved
posts. It was subnmitted that the term "post reserved"
was required to be read in conjunction with the earlier
part of the notice wherein the term reserved has been
used in the context SC, ST and SEBC categories al one.

6.31t was subnitted that by mistake a seat reserved
for the SEBC as per the roster had been allocated to the

Al India quota, however, upon the sanme reverting to the
State, the same had rightly been filled in by a candi date
bel onging to the SEBC category . It was subnmitted that

if the said seat is filled up by a general category
student as prayed for by the petitioners, the sane would
tantamount to decreasing the percentage of reservation
whi ch was not pernissible in | aw It was accordingly
submtted that there was no illegality in the action of
t he respondent college and the petition deserved to be
rej ected.

7. Learned Counsel M. GM Joshi appearing on
behal f of the respondent No.5, subnitted that the roster
was declared by the adm ssion notice dated 17th March
2005. That, the petitioners had participated in the
admi ssion process, w thout raising any grievance agai nst
the application of the roster, hence, at this stage after
adm ssions to the said seats are concl uded, t he
petitioners cannot be pernmtted to challenge the sane.
It was submitted that the term commences on 2nd May, 2005
whereas the petition was filed on 4th May, 2005

7.11t was further subnitted that the roster points
have been made applicable to the Post graduate nedica
courses by virtue of the government resol ution dated 2nd

June, 2003. Referring to the Rules governing the
appoi ntnent of residents at the Governnent Medi ca
Colleges, it was submitted that adnission to PG courses

were governed by the said rules and that Rule 23 of the
said Rules specifically provides that for giving proper
ef f ect to t he reservations for t he Schedul ed
cast e/ schedul ed tribes, socially and educationally
backward cl asses etc. prescribed under the said rules,
every appoi nti ng aut hority that is Deans of the
respecti ve Government Medical colleges in the State of



Gujarat were required to treat the vacancies required to
be filled up as reserved or unreserved according to a
nodel roster constituting of 100 points. That, the
manner in which the Roster points were to be inplenented
for the purpose of admssion to PG Medical course was
provi ded by the governnment resolution dated 2nd June,
2003.

7.21t was further submitted that both the seats

meant for MD. (Paediatrics) were to be filled in by
candi dates belonging to the ST and SEBC categories
respectively. However, the respondent-Dean wongly sent
one seat neant for SEBC to the All India quota. That
fortunately, the Al India quota candi date who had been
admtted to the said seat, had not reported for adm ssion
and accordingly the said seat had reverted back to the
State and the respondent No.5 had been admitted to the
said seat. That, the respondent No.5 had been adnmitted
to the said seat taking into consideration the origina
position, which was just, legal and proper and did not
call for any intervention on the part of this Court.

7.3 Learned Counsel subnmitted that there were two
sources of admission (i) the All India students and (ii)
the State or local students. That, insofar as the State
guota is concerned, once there is a policy governing
adm ssions in respect of the same; the said policy has to
be appli ed.

7.4 Learned Counsel placed reliance upon the decision
rendered by the Suprene Court in the case of Union of
I ndia v. R Raj eshwaran and another, reported in
(2003)9 SCC 294. The Suprene Court referred to the
decision in the case of Dinesh Kumar (Dr.)(lIl ) wv.
Motilal Nehru Medical College wherein it was directed
that in accordance with the suggestion made in the Schene
by the Governnent of India, not |ess than 15% of the
total seats in each nedical college or institution
without taking into account any reservations validly
made, shall be filled on the basis of All India Entrance
Exami nation and held that the sane fornula nust apply
also in regard to adnissions to the postgraduate courses.
It was directed that not less than 25% of the tota
nunber of seats without taking into account any
reservations, shall be nade available for being filled on
the basis of Al India Entrance Exani nation

The Court after referring to the aforesaid

observations in Dinesh Kunar's case, went on to say as to
how the said scheme would work out in respect of
undergraduate course. At the relevant tinme 15% seats had



been earmarked for the Al India quota, and the Court
stated that if the State has a total of 100 seats and in
that State 15% of the seats are reserved for Schedul e
Castes and 10% for Scheduled Tribes, the State will fill
up 15% seats for Schedul ed Caste candi dates and 10% f or
Schedul e Tri be candi dates, of the remaining 75 seats 60
seats will be filled by the State governnent as
unreserved and 15 seats will be earmarked for the Al

I ndi a quot a.

7.5 Learned Counsel, submtted that accordingly first

the roster had to be applied and the seats reserved for
the SC, ST and SEBC were required to be filled from the
State quota and that the remmining seats if any, were to
be treated as unreserved category for the State and 50%
of the total seats nanely 6 seats were required to be
allocated to the Al India quota. That accordingly if
the roster had been operated as contenplated by the
af oresai d deci sion of the Hon' bl e Suprenme Court, then in
the current academ c year, nanely 20-05-2006 all the six
seats in the State quota were required to be filled by
candi dates belonging to the reserved categories, and the
remai ni ng 50% seats were to be allocated to the Al India
guota. That, the respondent Dean had wongly allotted a
seat belonging to the SEBC category to the Al India
gquota, which fortunately had reverted back to the State
and had rightly been filled by a candi date bel onging to
t he SEBC cat egory. Learned Counsel further submitted
that in view of the aforesaid decision of the Suprene
Court the observation made by this Court in the case of
Sharjul George (supra) was no | onger good | aw.

8. Learned Counsel, M. Mtul Shelat subnmitted that

the respondent No.6, whom he represents, had been given
admi ssion as per the original roster. Learned Counse
referred to the order dated 28th February, 2005 of the
Suprenme Court in the case of Buddhi Prakash Sharma
(supra), and pointed out that the Supreme Court had
directed that the total nunber of Post G aduate seats on

All India basis wiuld be 50% of the total seats w thout
any exclusion and the cal cul ation of seats would be done
on the sane basis as was adopted when Al |ndia quota was

25% It was subnmtted that as to how the cal cul ati on was
done for the said 25% the sane was as laid down in the
case of Union of India v. R Rajeshwaran (supra).

8.1 Learned Counsel submitted that if today the
roster is changed, the same would cause irreparable

injury and destroy the schene.

8.21t was further subnmitted that as the petitioner



had participated in the admission process and been
admtted to the PG Course, it was not open to the
petitioner to challenge the sane.

8.31t was submitted that rights has already
crystallized in favour of the respondent No.6 and any
contrary decision would cause irreparable injury to the
respondent No.6. The decision in the case of Ashok Chand
Si nghvi v. Jodhpur University, reported in AIR 1989 SC
823, was relied wupon for the proposition that assum ng
that the respondent No.6 was admitted by mistake, there
was no fault on his part, hence, he should not be nmade to
suffer for the mstake committed by the Dean

8.4Finally it was urged that no relief should be
granted which would upset the adm ssion granted to the
respondents.

9. Learned Counsel, M. Panchal, in rejoinder

again referred to the aforesaid order dated 28th
February, 2005 of the Supreme Court and subnmitted that
the under the said order the total nunber of Post
Graduate seats on Al India basis was 50% of the tota
seats wthout any exclusion, hence, insofar as the
respondent college is concerned reservation could be
applied to only 50% of the total 12 seats, i.e. to 6

seat s. That, therefore, the respondent college had
gravely erred in applying reservation to all the 12 seats
and thereafter earnarking the Al India seats, which

affected the rights of the general category students like
t he petitioners.

9.11t was further subnmitted that the reference to

"respective category" in the adm ssion notice dated 17th
March, 2005 would include the Al India category, and
that, therefore, even as per the Rules applicable to the
respondent college, the seats remaining vacant due to
non-availability of candidates, were required to be
filled from the open nerit list. It was further
submitted that the intent to include the Al India quota
seats wthin the neaning of the term "respective
category” was also borne out upon reading the adm ssion
rul es of the respondent college along with the rules of

the CGujarat University as well as the South Qujarat
University which clearly provided that in case the seats
earmarked for All India quota remain unfilled because of

non-availability of candi dates, the same would be treated
as open seats.

9.2 Lastly | earned Counsel placed reliance upon the
decision of the Suprenme Court in the case of Medica



Council of India v. Madhu Singh reported in (2002) 7 SCC
258, with special reference to paragraph 23 thereof,
wherein it has been held that there is a necessity for
specifically providing the tinme schedule for the course
and fixing the period during which adm ssions can take
pl ace, making it clear that no adm ssion can be granted
after the schedul ed date, which essentially should be the
date for the conmmencenent of the course. Referring to
clause (iv) of paragraph 23 of the said decision, wherein
the MCI has been directed to ensure that the exan ning
bodies fix a tine schedul e specifying the duration of the
course, the date of conmencenent of the course and the
| ast date of admi ssion, it was urged that the last date
of admi ssion is 31st May, 2005 after which no reshuffling

is permssible, hence, the petitioners could still be
given their choice of seats after calculating the seats
for Al India quota in accordance with the directions of

the Suprene Court in the aforesaid order dated 28th
February, 2005

10. By the notice dated 17th March 2005, issued by

t he Dean, Medical College, Bhavnagar, applications were
invited from Registered Medical Graduates for full term
first year residencies at the Medical College, Bhavnagar
& Sir T. Hospital for the term commencing from 1st May
2005. The notice itself specifies the subjects in
respect of the residencies as follows:

Ana- Anaes- Medi - Ophthal. Paedia. Surg. PSM
t hesi acine

Gen. SEBCGen. Gen. ST SEBC Gen.
Gen. Gen. Gen. ST SEBCGen Gen

The said notice specifies that (50% seats are for
l ocal students and 50%for All India students excluding
the seats validly reserved for SC ST/ SEBC) are subject to
change as per the direction of the Govt./ M/ DGHS.

11.1The said notice further provides t hat t he

Candi dates applying for reserved posts should super
scribe "FOR RESERVED POST" on the top of their
application. That, if reserved category candi dates al so
want to be considered for appointment on open nerit
he/ she should also submit separate application in the

open merit category. It is also stated that "In case the
post reserved for the respective category renmamin vacant
due to non-availability of the candidate, it will be

filled fromopen nerit list."



11.21t appears that prior to the issuance of the

aforesaid notice, the Directorate GCeneral of Health
Services, (Medical Exam nation Cell), had by a «circular
dated 7th Decenber, 2004 infornmed that as per the
' Scheme' approved and devi sed by Hon' bl e Suprene Court of
India the allotnment of seats by personal appearance of
t he candi dates for adm ssion agai nst PG (Medical) courses
in different specialities under 50% Al |l India Quota 2005
will start from 3.3.2005. That allotnment of PG seats in

M) M5 & Diploma courses will be based on the information
provided by participating Colleges in Al India Quota
Schene. After referring to the decision of the Suprene

Court in the case of Saurabh Choudhri and Os. V. Union
of India it was stated as foll ows:

"Therefore, to conply with the directions of the Hon'ble
Supreme Court, it has been decided by the Mnistry of
Health and FWDte.GHS to allocate Al India Quot a
candi dates agai nst 50% i nstead of 25% of the total MY M
& Di ploma seats of each Govt. Medical/Dental College on
the basis of Al India PG Entrance Exam nation fromthe
sessi on 2005.

You are, therefore now requested to furnish t he

information about 50% Al India Quota seats in various
M C.I. recognized/ approved PG courses after excluding
the seats wvalidly reserved for SC/ ST etc. to this

Directorate."

11.31t appears that the Dean of the respondent No.1
coll ege, msunderstood the aforesaid directions, and

instead of calculating the 50% Al India quota seats
after excluding the seats validly reserved for the SC ST
etc. allocated 50% of the total seats to the All India
quot a.

11. 41t appears that the Suprene Court by an order
dated 21st February, 2005 passed in Wit Petition (Gvil)
No.18 of 2005 in the case of Buddhi Prakash Sharnma v.
Union of India (supra), directed the DDGHS. to send a
conmuni cation to the Chief Secretaries of all the States
and Union Territories to furnish information to the
D.GH.S. as to total nunber of seats in Postgraduate
courses if worked out on the basis of fifty per cent of
the total number of seats w thout any exclusion. The
Secretaries were directed to furnish the requisite
information to the D.GH S by 24th February 2005. It
was directed that the matter be listed on 28th February
2005.



11.5The Suprene Court by its order dated 28t h
February 2005, in the aforesaid proceedi ngs found that
the resultant effect of the letter dated 17th Decenber
2004 issued by the DDGHS. was to reduce the seats of
Al India quota further from 25% downwards i nstead of 25%
bei ng i ncreased to 50% That the letter dated 17th
Decenmber 2004, requiring information about 50% of All
India quota after excluding the reserved seats had
created a nmess. Finally it was directed that the tota
nunber of Post G aduate seats on Al India basis wuld be
50% of the total number of seats w thout any exclusion
and the calculation of seats would be done on the same
basi s whi ch was adopted when All India quota was 25%

11.61t is an undisputed fact that in pursuance to the
said admi ssion notice, the petitioners has subnmitted
applications for admission to the Post Graduate nedica
course to the respondent college. That, the petitioner
No.1 has been adnmitted to the Preventive and Soci al
Medi ci ne course and the petitioner No.2 has been adnmitted
to the Anaesthesia course against the general category
seat which had reverted back fromthe Al India quota.
Thus, initially neither of the petitioners has nade any
grievance against the reservation of seats for the
SC/ ST/ SEBC candi dates as per the roster from the tota
avail able seats and had participated in the adm ssion
process.

11.71nitially when the petition was filed, the relief
prayed for was to direct the respondent to fill in the
seats of P.G  Medical Course of Al India quota reverted
to the state in the respondent college only fromthe open
category/ general category on nerit by reshuffling the
entire allotment of seats of the said quota and to all ot
seats to the petitioners on such reshufflement on the
basis of their nmerit. However, later on by noving an
anmendnment to the petition, the scope of the petition was
expanded and the application of the roster to all the
seats without first deducting 50% seats for Al India
guota was chal | enged. A declaration to the effect that
if there is nore than one seat in each subject, the
respondent No.1 was required to send one seat in each
subject to the All India quota was also sought. A
further declaration was sought to the effect that the
seat in Paediatrics subject shown to be reserved for SEBC
and sent to the Al India quota and now reverted to the
State be declared to be a general category seat. Last
but not least, a direction was sought against the
respondent No.1 to cancel adm ssion given on the seats in
opht hal nol ogy and Anatonmy to SEBC and ST category
candi dat es respectively.



12. In the backdrop of the aforesaid facts, the first

and forenost issue that arises is as to how the 50% seats
for the AIl India quota are to be allocated. The Suprene
Court by its aforesaid order dated 28th February 2005 has
directed that the total number of Post Graduate seats on
Al'l India basis would be 50% of the total number of seats
wi t hout any exclusion and the cal cul ati on of seats would
be done on the sane basis which was adopted when All
India quota was 25% Therefore, the basis that was
adopted when the Al India quota was 25% would be
required to be | ooked into.

12.11n this regard it would be appropriate to refer
to certain observations nade by the Suprene Court in the
case of Dinesh Kumar (Supra) which are as follows:

"W would direct, in accordance wth the
suggestion made in the Schene by the CGovernnent
of India, that not |less than 15 per cent of the
total number of seats in each nedical college or
institution, wthout taking into account any
reservations validly nmade, shall be filled on the
basis of Al India Entrance Exanination. Thi s
new formula is in our opinion fair and just and
brings about real -equality of opportunity in
adm ssions to the MBBS/ BDS course w thout placing
the students in one State in an advantageous or
di sadvant ageous position as conpared to t he
students in another State. The sanme formula nust
apply also in regard to admissions to the
postgraduate courses and instead of maki ng
avai l able for adm ssion on all-India 50 per cent
of the open seats after taking into account any
reservations validly nade, we would direct that
not |less than 25 per cent of the total nunber of
seats wi t hout t aki ng into account any
reservations, shall be nade available for being
filled on the basis of Al India Entrance
Exam nation. This suggestion of the Governnent
of I ndi a deserves to be accepted and the
objection to it must be overruled."

12.2 The Suprene Court in the case of Union of India

v. R Rajeshwaran (supra) observed that the question of
15% of the total seats being nmade avail able for adm ssion
to MBBS or BDS course without taking into account any
reservation made by the State CGovernnent was considered
in Dinesh Kunar's <case. After referring to paragraph 5



of the said decision, the Court observed as foll ows:

"7. 1n respect of undergraduate course, the
scheme works out |ike this. If a State has a
total of 100 seats and in that State 15% of the
seats are reserved for Schedul ed Castes and 10%
for Scheduled Tribes, the State will fill up 15%
seats for Schedul ed Caste candi dates and 10% f or
Schedul ed Tri be candi dates, of the remaining 75

seats 60 seats wll be filled by the State
CGovernment as unreserved and 15 seats wll be
earmarked for the all-India quota."

12. 3 Applying the aforesaid decision, to the facts of

the present case, in order to allocate 50% seats for All
India quota, firstly the State would be required to fill
up the seats reserved for the Scheduled Castes, the
Scheduled Tribes and the Socially and Educationally
Backward Classes in accordance with t he speci fied
per cent age. Adm ssions to the Post G aduate Medical
courses are to be given as per the roster prescribed by
the State Government in its Health and Family Welfare
Depart nent Resol ution dated 2nd June 2003. Under the
sai d governnent resolution, the Governnent of QGujarat has
prescribed a 100 point roster of all the seats to be
filled in by candidates belonging to the reserved
category for the purpose of admission to PG Medica
Course. Thus, seats are arranged in accordance with the
roster points prescribed by the aforesaid government
resol ution. Hence, as per the aforesaid schenme as worked
out by the Suprene Court, firstly the roster would be
required to be operated and the seats reserved for the
af oresai d reserved categories would be required to be
filled in. Since the percentage of reservation in
respect of the various categories are 7% for SC, 15% for
ST and 27% for SEBC, the question of the sane being in
excess of 50% would not arise. Ther ef or e, after
operating the roster, if any seats covering the 50%
reserved for the State quota renmain, the sane would be
required to be filled by the State Government as
unreserved and the remaini ng 50% woul d be earmarked for
the All India quota.

12. 4 Thus, out of the 12 PG Medical seats avail abl e at

the relevant tinme, if the roster had been applied, six
seats, one seat each for the subjects of Anatony,
Anaest hesi a, Opht hal nol ogy and Surgery and both the seats
in the subject of Paediatrics were required to be filled
by candi dates belonging to the reserved categories and



the remmining six seats conprising 50% of the tota
avai l abl e seats were required to be earmarked for the Al
India quota. However, it appears that by nistake the
seat in the subject of Paediatrics, reserved for SEBC had
been earmarked for the Al India quota, accordingly, the
nunber of seats reserved for the aforesaid reserved
cat egori es had been reduced by one seat.

12.5As can be seen fromthe record of the case, the

Dean of the respondent NO 1 college, had m sconstrued the
directions contained in the letter dated 17th Decenber
2004 issued by the D.GHS., hence, the mess which was
created in case of other colleges was not created in the
case of +the respondent college, and except for the
aforesaid error in earnmarking a seat neant for SEBC

category for the Al India quota, the remaining seats
allocated to the Al India quota were in or der
Ther ef or e, t he reliance placed on behalf of the

petitioners upon the order dated 28th February, 2005
passed by the Supreme Court, is msconceived and does not
take the case of the petitioners any further

12. 6 Moreover, in view of the specific observations of

the Suprene Court in the case of Union of India v. R
Raj eshwaran (supra) as regards how the schene for
determining the nunber of seats which should be made
available for admission on the basis of Al India
Entrance Exanmination is to be worked out, the reliance
pl aced by the | earned Counsel for the petitioners upon
the earlier decision of this Court in the case of Sharjul
Ceorge (supra), which takes a contrary view, also does
not take the case of the petitioner any further

13. Fromthe facts of the case, it is apparent that
there was a bonafide mistake in earmarki ng a seat neant
for SEBC candi date against the Al India quota. Hence,
upon the said seat reverting back to the State quota, the
same had rightly been allotted to the respondent No.6, he
bei ng an SEBC candi dat e.

13.1The assertion nade on behalf of the petitioners
that as per the notice dated 17th March 2005, in case the
post reserved for the respective category renmamin vacant

due to non-availability of the candidate, it will be
filled fromopen nerit list, the post remining vacant
because of non availability of Al India quota candidate

is also required to be filled in fromthe open category,
al so appears to be misconceived. On a plain reading of
the provision, in conjunction with the other provisions
of the notice, it is apparent that the termrespective
category is used with reference to the reserved category



candi dat es al one.

13.2From the Schenme of allotment of seats, it is
evident that there are two sources for admssion, one
from the State Quota and the other fromthe Al India
guota. |In case any seat remains vacant from the Al
India quota, the same would revert back to the State
Quota and would formpart of the comon pool, which would
be required to be filled in |like any other seat earnarked
for State students. Accordingly the roster would be
required to be applied qua the said reverted seats al so.
In so far as the application of the roster is concerned
the sane would be to the extent of the 50% seats reserved
in favour of the State students and the bal ance 50% seat s
woul d be earmarked for the Al India quota.

13.3The Suprenme Court in the case of NTR University
of Health Sciences v. G Babu Rajendra Prasad reported
in (2003) 5 SCC 350 has held that Articles 15 and 16 of

the Constitution of I ndi a provi de for enabl i ng
provi si ons. By reason thereof the State would be
entitled to either adopt a policy decision or make |aws
providing for reservations. How and i n what manner the
reservations are made is a matter of policy decision of
the State. Such policy decision nornally would not be

open to chall enge subject to its passing the test of
reasonabl eness.

By virtue of the Governnent Resol ution dated 2nd

June, 2003 the CGovernnment of Cujarat has prescribed a 100
point roster for admission to the post graduate nedica
course, and accordingly, the same has been inpl enented by
t he respondent-col |l ege.

13.41n the case of RK Sabharwal v. State of
Punj ab, the Supreme Court had observed that when the
State Governnent after doing the necessary exerci se nakes
the reservation and provides the extent of percentage of
posts to be reserved for the said Backward C ass then the
percentage has to be followed. It was further observed
that no general category candidate can be appointed
against a slot in the roster reserved for the Backward
caste.

Applying the aforesaid decision to the facts of

the present case, as the seat for the subject of
Paedi atrics has been reserved for the SEBC candidate in
the roster, the same cannot be filled in by a genera
cat egory candi dat e.

13. 5 Moreover, if anyone can be said to be aggrieved



by the manner in which the seats have been earnarked for
the All India quota, it would be the students who have
passed t he Al l I ndi a Entrance Exami nati on. The
petitioners, who belong to the State category , cannot be
heard to make any grievance as regards the allocation of

seats to the Al India quota, nmerely because sone of the
seats have reverted to the State and are to be filled by
| ocal students. Mor eover , the petitioners having

participated in the adm ssion process w thout denmur, are
now estopped from chal |l engi ng the sane. Accordingly, the
petitioners are not entitled to claimthe reliefs prayed
for vide paragraph 10 (F), (@ (H(l) and (J) of the
petition.

14. The petitioners have also placed reliance upon

the rules of the Gujarat University and the Veer Narnmad
South GQujarat University in support of their contention
that the seats t hat remain vacant because of
non-availability of the Al India quota candidates are to
be treated as open seats. However, while doing so the
petitioners appear to have lost sight of the fact that
Rule 2.0 of the said rules provide that as per the
directive of the Hon'ble Suprene Court of India, 50% of
the total available open nmerit seats in any acadenic year
in various post graduate degree and di plona courses in
each subject will be filled up on the basis of "All India
conpetitive entrance examination for adm ssi on to
post graduat e nedi cal courses (MD./MS. Diplom)"

Thus, it appears that the said Universities have
provided for earnarking 50% of the total avail abl e open
nerit seats for the AIl India quota, which presupposes
that the said seats would be earnarked after excl uding
the seats validly reserved for the SCST and SEBC
candi dat es. Hence, the said Rules do not take the case
of the petitioners any further

14.11t is true that as per the directives issued by

the Hon'ble Apex Court from tine to tinme, the seats
reserved for the reserved categories have to be covered
by the seats from the State quota, and all the seats
earmarked for the Al India quota would be of the
open/ general category. However, on the facts of the
present case, it is evident that due to an error on the
part of the respondent No.1l Dean, a seat earnarked for
t he SEBC category had been allocated to the Al India
qguot a. However, upon reverting of the said seat to the
State quota, the same was filled by a SEBC candi date. It
i s nobody's case that by filling up the said seat by an
SEBC candi dat e, the percentage of reservation has
exceeded the prescribed limt or that there is a breach



of the roster point. Hence, if a bonafide error on the
part of the authorities has been corrected in the present
set of facts, no fault can be found on the part of the
aut horities in doing so.

14.21n the aforesaid facts and circunstances, the
contention of the petitioners that the roster cannot be
applied to seats of the All India quota of the PG Medica
Cour se, t hat have reverted to the State due to
non-avail ability of candidate, and that, the sanme are
required to be filled only fromthe open/general category
is not tenable and is liable to be rejected.

15. In the result the petition fails and the same is
accordingly rejected. Rul e is discharged with no order
as to costs.

[ Ms. H N Devani, J. ]
/ mal ek



